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WORKSHOP 6 - Illegality: Improper Exercise of Power

(c) UNAUTHORISED PURPOSE
Was power exercised for a purpose

OTHER than that for which conferred?
Identify true/actuating purpose from

title, structure, text (+ extrinsic material)

Schlieske v Minister: deportation power
used for 'disguised extradition' = improper
purpose, notwithstanding proper purpose

(immigration control) also available.
R v Toohey; ex parte NLC: planning power

used for improper (political) purpose -
substantive consequences.

Mandatory relevant matter ignored,
OR irrelevant matter (not insigniücant)

considered, OR lip-service only
=> INVALID

'IMPROPER EXERCISE OF POWER'
s5(1)(e)/6(1)(e) ADJR Act

(extended ultra vires - go beyond
text to context & purpose of power)

Step 3: Was there GENUINE/adequate
consideration (not lip-service)?

( Carras calao)

Step 2: Was there a failure to consider
it, or (for irrelevant) was the matter

taken into account genuinely
unauthorised by the statute?

(Murphyores - no express limits =>
environmental eûect NOT irrelevant)

(a)/(b) RELEVANT CONSIDERATIONS
Was an IRRELEVANT matter considered,
OR was a mandatory RELEVANT matter

not considered?

Step 1: What is MANDATORY relevant
(express/implied from statute's language,

object, purpose, nature of power)?
(Peko-Wallsend)

Proper/genuine consideration of
all (and only) relevant matters

=> VALID

(g) LEGAL UNREASONABLENESS
s5(2)(g) - see Diagram 2

failure/insigniücant
not shown otherwise

adequate genuine
consideration

WORKSHOP 6 - Legal Unreasonableness (Wednesbury -> Li)
 

Note overlap with other grounds -
irrelevant considerations, bad faith,

improper purpose can all be
expressed as 'unreasonableness'

(red-haired teacher example)

Gageler J in Li: unreasonableness may
be inferred from FAILURE to undertake
a process of reasoning that is required

as a matter of construction of the
statute (e.g. failing to accord natural

justice by not waiting for review outcome)

LEGAL UNREASONABLENESS alleged
(Wednesbury / s5(2)(g)ADJRAct)

WEDNESBURY THRESHOLD (Lord Greene MR):
Is the decision SO unreasonable that
NO REASONABLE authority could ever

have come to it?
('something overwhelming' required -

not what the COURT considers unreasonable)

Eden (2016) 240 FCR 158 [58]-[65]
summarises key principles: courts do not

substitute their own view of reasonableness;
legality/merits distinction preserved;

unreasonableness is an area of decisional
freedom bounded by legal reasonableness.

MODERN (Li) APPROACH - identify the
PATH to unreasonableness:

(a)outcome itself lacks an evident and
intelligible justiücation (result-focused)

(b)reasoning process/manner of exercise
was illogical/irrational

(c)failure to give proper weight to a
matter of great importance, or vice versa

YES - within bounds of
reasonableness => VALID

(most challenges fail - high threshold)

Does the decision/process fall within
this 'area of decisional freedom'?

NO - outcome/process lacks
intelligible justiücation

=> UNREASONABLE, jurisdictional
error (e.g. Li - MRT proceeding

without awaiting re-assessment)

yes no
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WORKSHOP 6 - Human Rights Act 2019 (Qld) Pathway
 

Exception applies
=> NOT unlawful under s58

NOT a public entity
=> s58 obligation does not apply

Justified limit
=> act/decision compatible

=> lawful

No separate cause of action
=> HRA breach alone gives NO

stand-alone remedy

Not justified
=> incompatible with HR
=> unlawful (s59 relief in
addition to separate cause
of action; see Innes v ECQ)

Is the respondent a PUBLIC ENTITY?
(s9 - 'core' entity always; OR 'functional'
entity only when performing a function

of a PUBLIC NATURE - s10)

HumanRightsAct 2019(Qld)issueraised
inajudicial reviewmatter

Is the limit on the right 'reasonable
and demonstrably justified'? s13

- prescribed by law?
- rational connection to purpose?

- least restrictive alternative available?
- proportionality balancing s13(2)(g)

Does the applicant have a SEPARATE
cause of action (e.g. judicial review

for jurisdictional error/other ADJR/JR Act
ground) re: same act/decision?

(s59 - 'PIGGY-BACK' precondition)

Does an EXCEPTION apply?
(s58(2)-(4): compelled by other statute;

religious body acting per doctrine;
act of a private nature)

Separate action available (even if it fails
on its own ground) => HR breach can be

pleaded as an ADDITIONAL ground of
'unlawfulness' attached to that action

(s59(1)-(2)). NO DAMAGES available (s59(3))

Did the entity act/decide INCOMPATIBLY
with human rights, OR fail to give PROPER

CONSIDERATION to a relevant right?
(s58(1) - two-pronged duty)

Separately: s48 requires courts/tribunals to
interpret legislation compatibly with HR so
far as possible (consistent with purpose);

Supreme Court/CA may issue a DECLARATION
OF INCOMPATIBILITY (s53) - does not

invalidate the law.

no

yes

yes

no

no

yes

yes

no exception

yes - prima facie breach
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