
TABLE OF CONTENTS

TOPIC 1: CORPORATE FORM (PG 3-6)

TOPIC 2: INCORPORATION & ITS CONSEQUENCES (PG 7-8)

TOPIC 3: VEIL OF INCORPORATION (VOI) (PG 9-10)

TOPIC 4: FORMATION OF COMPANY (PG 11-12)

TOPIC 5: CONSTITUTION OF COMPANY (PG 13-16)

TOPIC 6: SHARE CAPITAL (PG 17-23)

TOPIC 7: LOAN CAPITAL (PG 24-27)

TOPIC 8: MANAGEMENT OF COMPANY (PG 28- 41)

TOPIC 9: COMPANY SECRETARY & AUDITORS (PG 42- )

TOPIC 10: COMPANY MEETINGS (PG

TOPIC 11: MINORITY SHAREHOLDERS (PG

TOPIC 12: LIQUIDATION (PG

Page 2 of 97

This file was downloaded from StudyLast.com. It is not allowed to publish it elsewhere. Only the buyer can use this file.



TOPIC 1: CORPORATE FORM
Companies Act 2016 relaced Companies Act 1965 
S3(1) defines  Corporation:  any  body  corporate  formed  or  incorporated  or  existing  in
Malaysia or outside Malaysia including foreign companies, limited liability partnerships &
foreign limited partnerships 
S10(1) defines types of companies:

a. S10(2)- Company limited by shares; liability of members limited to amount unpaid
on shares held. Has share capital with return of shares prohibited (can only sell to
others)
- Can have fully  paid SHs and partially  paid SHs (call  made then last  payment

required)
- May have constitution S31(1) (not needed). If not follow CA2016
- Irrespective of FPSH/PPSH only liable up to amount invested 
- Can only declare dividends if profits are declared S131(1)
- Right to buy property  S21(1)(b) (both moveable & immovable)  {CA1965 used

land instead of property=restrictive}
- Must have Sdn Bhd (private co) S25(1)(a) or Bhd(public co) S25(1)(b)
- Case: Tan Tien Kok v Medical Specialist Centre (JB) Sdn Bhd (1994) 3 MLJ 469

o Issue: Whether the co can impose surcharge of RM2,000 to meet financial
obligations on SHS

o Held: Cannot  do  so  because  goes  against  definition  of  Co  limited  by
shares. SHs need not contribute more than investment. Only PPSHs liable
up to balance

o S214(1)(d) [S10(20]
b. S10(3)-  Company limited  by guarantee;  liability  of  members  limited  to  amounts

used to contribute to company in the event of being wound up (only when winding
up)
- No SHs = No SC = No Investment = No dividends {all profits made stay in the co}
- Only public limited companies can be limited by guarantee = Berhad (Bhd) 
- Can  raise  funds  as  examples  of:  Employee  Provident  Fund  (employees  make

small contribution to firm), International Islamic University Malaysia (fees paid
by students + funding from government = investment)

- They are only members but NOT SHs
- S45(1)-  Only  co  limited  by  guarantee  is  open  for  non-trading  purposes:

education,  religion,  charity,  research,  etc.  S45(3)-  Application  to  minister  to
OMIT Bhd in name 

- S45(4)- Need approval from minister to acquire & hold land
- S31(1)- Co other  than co limited  by guarantee  need  not  have  constitution &

S38(1)- Co limited by guarantee SHALL have a constitution
c. S10(4)- Unlimited company; there is no limit on liability of its members
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- S134; Subdivision 7 “Substantial Shareholdings” (2)(a) reference to a co is a 
reference to a co whose shares or any of the shares are quoted on stock exchange

- S136; Substantial shareholdings & substantial SHs (1)(a) holds interest in at 
least 5% of total voting rights

- S137; (1) Substantial SH to notify co of his interest (5) offence of RM1mil fine 
Maintenance of capital

- Share capital of a co must be maintained and main reasons are:
o Source of payment to creditors
o SH expectations that capital will be used for object stated in constitution 

- S123; Financial assistance by a co in dealings in its shares 
o (1) financial assistance to buy shares is prohibited (even its own shares)- 

defeats the purpose of raising capital through sale of shares as it will 
reduce share capital

o Even if its loan, guarantee or security, not permitted
o (3) any officers found guilty receive RM3M fine/5yrs/both 
o (4) court may order in addition to (3) for convicted to compensate loss
o (5) co can recover amount of any loan made- if co cannot recover, officers 

liable to compensate the co 
- S125; General exceptions where financial assistance is permitted:

o (a) Lending money is co’s ordinary business 
o (b) Provision of employee share scheme 
o (c) Beneficial ownership; where a co will give a loan as a form of benefit 

to some individuals in a co (e.g. all those who worked 25yrs+ given buy 
shares)

o (d) Lending money is co’s ordinary business regulated by written law 
relating to banking, insurance or takaful or subject to SC’s supervision & 
made on ordinary commercial terms (very important) 

- S22; Membership of holding co (1) a subsidiary cannot be a shareholder in their 
holding co 

- Case 9; Belmont Finance Corp Ltd v Williams Furniture Ltd (No 2) [1980] 1 All 
ER 393- Held that it was against the law for co to buy property at inflated price to
enable purchase of shares as this is not a commercial transaction in its own right 
but a scheme for culprits to not pay for the shares but use the excess from the 
sale 

Financial Assistance- S126
- Not available for listed co’s & only <10% of SH’s funds can be used 
- (2) Special resolution must be passed to give financial assistance for the purpose 

of 
o Acquisition of a share on the co or holding co or
o Purpose of reducing or discharging liability for acquisition
o (a) For Ds to resolve that FA can be given: 
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In a public company, appointment of auditor shall be done accordingly:
- S271(2) BOD shall appoint first A at any time before first AGM or to fill casual vacancy
due to death of A/ A went insane.
- S271(4) SH will appoint A at GM at subsequent years
- If company fail to appoint A, as according to S272, Registrar will appoint A upon 
application in writing by any member
- If there is a non-compliance of S271 in appointment of A in public company, company 
and D will be liable as discussed in S271(6)

Eligibility of person to be appointed as A:
- Registered as public accountant with Malaysia Institute of Accountants as required in 
S14(3) of Accountants Act 1967
- Approved by Ministry of Finance; approval will only be gained under S263 if Minister is 
in opinion that applicant is of good character and competent to perform A duties; Minister 
have powers under S263(3)&(4) to revoke the prior approval given but there was only once 
that MOF exercise this power as to A breached their duties under CA
- Consent of the person is needed to act as A required in S264(5)(a); Shortcoming of this is 
that A is not required to declare independence, they are permitted to perform both audit 
and non-audit services which might results in biasness and unfair judgement. This differs 
from New Zealand and Canada where S161 of Canada Business Corporations Act where it 
requires A to declare that himself is independent in which A are not supposed to perform 
any non-audit services.

Disqualification for someone to be appointment as A of that being included in S264:
- Not approved by Ministry of Finance
- Indebted to the company/related company***for a sum that exceeds RM25,000
*** Related company defined in S2(1) - corporations related to S(7);
S(7) covers the criteria of which 2 companies related.
S7(a) company is a H company of another corporation; S7(b) company is a subsidiary of 
another company; S7(3) 2 different companies both are subsidiary to same holding 
company  
- Applicant is an officer (conflict of interest) Shortcoming: law should introduce connected 
person if want to avoid conflict of interest << applicable to the followings
- Applicant’s spouse is an officer (conflict of interest)
- Applicant is a partner/employer/employee of an officer
- Applicant is a partner/employee of an employee of an officer
- Applicant is a shareholder (conflict of interest)
- Applicant’s spouse is a shareholder of company whose employee is officer (conflict of 
interest)
- Applicant is responsible for keeping Register of Members/ Register of Debenture 
Holders
- Applicant is a partner/employer/employee of a person responsible for keeping 
Register of Members/ Register of Debenture Holders
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An individual hypothetical member is asked whether what is proposed is in the honest 
opinion of those who voted in its favour, for that person’s benefit. If the effect of the 
alteration is such that the majority shareholders are discriminating the minority 
shareholders, then the alteration is not bona fide in the interests of the company as a whole.
Therefore, the alteration is not valid.

Judgement: It held that the alterations could not be interfered with by the court unless a 
change was made that was bona fide for the benefit of the company as a whole. This rule 
served as a marginal form of minority shareholder protection at common law, before the 
existence of any unfair prejudice remedy.

3. Mala Fide
Expropriation of company’s property:
Cases: Menier v Hooper’s Telegraph Works (1874) 9 Ch App 350
Facts: In this case, example of misappropriation of corporate assets. Hooper’s company was
a substantial shareholder in the European telegraph company and had contracted with it to 
make and lay a cable to South America under certain concessions 特权 granted to the 
European co. by the foreign government concerned.  Menier who is a minority shareholder 
claimed that Hopper’s co had used its votes to procure 获得 the diversion of this business 
to a third company, he complained that there were self-interested transactions between a 
majority member and the company, the court held that a minority shareholder's action 
was properly bought in these circumstances.

Expropriation of minority Shareholder’s property-
Cases: Brown v British Abrasive Wheel Co [1919] 1 CH 290.
Facts: The company approached the minority shareholders who owned 2% of the 
company’s capital to contribute to the company’s capital. They refused. The company then 
approached the majority shareholders who own 98% of the company’s capital. The 
majority shareholders were willing to do so only if they could buy the minority’s shares. As 
the A/A (constitution) was silent on this issue, the majority shareholders decided to alter 
the A/A (constitution) to give them the power to buy the minority’s share. The minority 
shareholders claimed that it was not bona fide.
 
Held: The alteration was not bona fide and therefore not valid. The majority 
shareholders were acting in their own interests and not the interests of the company.

As can be seen, the courts apply the bona fide test to check on the majority shareholders. 
The court’s duty is to strike an appropriate balance between the interests of majority 
shareholders and the minority shareholders.
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i.e. the day the Court made the Winding Up Order

 

 

S.472(1) – Any  disposition  (sale or purchase)  of the property of  the company  (by
B.O.D.),  other than an exempt disposition  (i.e.  by Liquidator),  including any transfer of
shares  or  alteration  in  the  status  of  the  members  of  the  company  made  after  the
presentation of the winding up petition shall, be void.

(Company will have to return the money for the property, vice versa.)

UNLESS

the Court orders otherwise.

(The Court is in opinion that the disposition of sale/purchase of company property –
is in the best interest of the company.)

          Note: Disposition by Liquidator is Valid,

                       as Liquidator is acting in the best interest of the company.

 

Creditors cannot enforce Judgements or Orders after petition is made.

[S.472(3)] – Any attachment, sequestration, distress or execution put in force against the
estate or effects of the company after the presentation of the winding up petition shall be
void.

 

Cannot bring any Legal Proceedings against the Company after petition is made.

[S.470(1)]  –  At  any time  after  the  presentation of  a  winding up petition and  before  a
winding up order has been made, the company or any creditor or contributory may, where
any action or proceeding against the company is pending, apply to the Court for an order to
stay or restrain further proceedings in the action or proceeding, and the Court may stay or
restrain the action or proceeding accordingly on such terms as it thinks fit.

 

S.529 – A Floating Charge on the undertaking or property of the company created within
6 months of—

          (a) the  presentation of  the  winding up petition in  the  case  of  winding up by
Court;

or
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Unsecured Creditors

 

Debts due to Shareholders (Dividends declared but not yet paid)

 

Return of Capital

          Preference Shareholders → Ordinary Shareholders → Deferred Shareholders

 

Surplus of Assets

          the rest refer to Constitution

 Note:

If the Company is able to pay all the Creditors,

          the Company is Solvent.

If the Company is unable to pay all the Creditors,

          the Company is Insolvent.

Dissolution

Final Stage

 

Compulsory Winding Up:

S.490(a) –  A liquidator may apply to the Court – for an order that he be released and
that the company be dissolved when Winding Up is completed.

 

Voluntary Winding Up:

Dissolution is automatic – when Winding Up is completed.

Liquidator shall lodge with Companies Commission of Malaysia (CCM) –

an Account of how Property was distributed.

[S.514]
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