
Fixtures vs Chattels 
Presumptions: 
1. When the item is fixed to land to any extent it is presumed to be a fixture and the 

burden of proving otherwise is with the owner of the chattel. 
2. Where the item is simply resting on the land by its own weight it is presumed not 

to be a fixture and the burden of proving otherwise is with the landowner. 
 
The actual test: intention to dedicate the item to the land/house. Palumberi v 
Palumberi (1986)  
 
Further the use and enjoyment of the land or further the use of the thing itself? 
 
First, establish presumption, and then the relevant party has onus to discharge it. 
Belgrave Nominees Pty Ltd v Barlin-Scott Airconditioning [1984] 
 
The nature of the intention must be determined objectively – it must be “patent for 
all to see”. N H Dunn Pty Ltd v L M Ericsson Pty Ltd; Reid v Smith 
 
Where there is the possibility of chattels forming part of what might be called a 
“grand architectural design” it is necessary to consider whether such a scheme can be 
said to exist. D’Eyncourt v Gregory (1866) 
 
A person who affixes chattels to the owner’s land without permission has no right of 
removal. Chateau Douglas Hunter Valley Vineyards Ltd v Chateau Douglas Hunter 
Valley Winery and Cellars Ltd [1978]; Sunstar Fruit Pty Ltd v Cosmo [1995] – 
improvements without permission prior to completion of sale that fell through 
 
Tenant’s fixtures: 
• Fixtures of a domestic, trade or ornamental nature can be removed if the tenant 

didn’t intend to make permanent improvements to the property. Spyer v Phillipson 
[1931] 
• To determine intention, whether any irreparable damage to premises would occur 

if the object were removed is taken into account. If irreparable damage, then 
landlord’s fixture. Spyer v Phillipson [1931]; Re Cancer Care Institute of Australia 
Pty Ltd [2013] 
• Tenant has a right to remove tenant fixtures prior to the expiration of the lease. O/w 

it is in favour of landlord. Lyde v Russell (1830) 
• If tenant surrenders his lease but remains in possession (under a new lease), unless 

contrary is said in the contract, then he retains the right to remove his fixtures. New 
Zealand Government Property Corp v H M & S Ltd [1982] 

 
 

Fixtures 
• A house erected by the lessee but 

resting on piers only by its own 
weight Reid v Smith (1905) 

• The stove and carpet. Palumberi v 
Palumberi (1986) 

• A/c units. Belgrave Nominees Pty 
Ltd v Barlin-Scott 
Airconditioning [1984] 

• Affixed house – it wasn’t built to 
be severable. May v Ceedive Pty 
Ltd (2006) 

• Tapestry – part of the house, 
decoration of an Elizabethan 
room. Re Whaley [1908] 

• Plant equipment – the cost of 
removal was high relative to the 
value of the items and the removal 
would effect significant damage 
to the property. Agripower 
Barraba Pty Ltd v Blomfield 
(2013) 

• A vineyard. Chateau Douglas 
Hunter Valley Vineyards Ltd v 
Chateau Douglas Hunter Valley 
Winery and Cellars Ltd [1978] 

Chattels 
• A cement mill weighing 100 tons, 

which was excluded from sale by the 
contract. Standard Portland Cement 
Co Pty Ltd v Good (1982) 

• A large shed of corrugated iron 
supported by timber posts resting on a 
concrete slab. The posts were 
supported by iron straps embedded in 
the slab but bolted to the posts. Webb 
v Frank Bevis, Ltd [1940] 

• Affixed tapestries – ornamental 
purpose. Leigh v Taylor (1902) 

• Rows of seats bolted to the floor in a 
theatre. Australian Provincial 
Assurance Co Ltd v Coroneo (1938)  

• Bungalows resting on concrete pillars 
attached to the ground – a house that 
can be removed may be a chattel. 
Elitestone Ltd v Morris [1997] 

• Mining equipment was affixed to 
stabilize it. Pegasus Gold Australia 
Ltd v Metso Minerals (2003) 

• Radiography equipment, which could 
be easily detached from the frame and 
work properly in a different place. 
Also, if a fixture, then it is a tenant’s 
fixture, so could be removed. Re 
Cancer Care Institute of Australia Pty 
Ltd [2013] 
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Co-ownership 
JT death 
presumption: older 
dies 1st – s35 CA, 
Hickman v Peacey 
[1945] 
• Conflicting 

evidence Estate 
of Scarle (dec’d) 
v Estate of Scarle 
(dec’d) [2019] 

• SA no 
presumption, 
50/50 Thiel & 
Thiel (Deceased) 
[2017] 

• s35 doesn’t apply 
if presumed 
death, not actual 
Halbert v Mynar 
[1981]  
 

Creation of JT: 
• s26 CA: tenants 

in common 
unless expressly 
states JT (need 
unity of 
possession, 
interest, title, 
time) – is treated 
as presumption 
per Hircock 

• married couple 
intention for JT 
Hircock v 
Windsor Homes 
(Development No 
3) Pty Ltd (1979) 
per s100 RPA as 
joint proprietors 

• JT is not deprived 
of interest if 
another JT does 
fraud Cassegrain 
v Gerard 
Cassegrain & Co 
Pty Ltd [2015] 
 

Rights 
• Repairs and improvements 

o If one co-owner makes a purely voluntary payment, then the other 
co-owners are under no legal obligation to reimburse them Leigh v 
Dickeson (1884-1885) the only remedy is to partition or sell the 
property and get an adjustment through equity 

o Equity operates only as a defence against the other co-owners 
asserting their rights to their pre-existing legal share without 
adjustment. Brickwood v Young (1905) 

o If the share of improving co-owner sold, the new owner is entitled to 
the improvement adjustment. Brickwood v Young (1905) 

o the improving owner is entitled to recover either the cost of the 
improvements OR the increased value attributable to the 
improvements – whichever is the LESSER amount. Boulter v 
Boulter (1898); McMahon v Public Curator of Queensland [1952]. 
▪ Lesser improvements Squire v Rogers (1979) 

o Improvements include mortgage payments Ryan v Dries [2002] 
• Ouster 

o there is a denial of the excluded persons title and right to possession 
of the property; traditionally – assault, battery, physical obstruction 
Jacobs v Seward (1872) 

o AVO is not an ouster, alleging lack of title is. Biviano v Natoli 
(1998) 

o Breakdown of domestic relationship is a fictional ouster, better to 
recognize it as an independent ground for occupation rent Callow v 
Rupchev [2009] 

• Occupation rent 
o No obligation to pay occupation rent to others. Luke v Luke 
o 3 exceptions: Forgeard v Shanahan (1994) 

▪ Contractual agreement 
▪ Ouster 
▪ Voluntary improvement + sole occupation + seek the contribution 

upon sale/partition 
o Occupation rent cannot exceed the defensive equity raised. Forgeard 

v Shanahan (1994); Ryan v Dries [2002] 
o Orders pursuant to CA s66G, where one owner has left w/o ouster: 

Forgeard v Shanahan (1994) 
▪ Insurance, pest control – can’t claim 
▪ Occupation fee, not higher than improvements 
▪ Allowance for mortgage, rates – though arises from debt, not 

ownership. + rates both are liable severally per s560 Local Gov 
Act. 

• Rents and profits Squire v Rogers (1979) 
o If one makes improvements and earns profits, then the other is 

entitled to them only if contribute (or pay fully) the impr cost.   
o Can share only profits from 3rd parties; if one has better benefit – no 

action. 
o No fiduciary relationship Rees v Rees [1931] 

Ways to severe JT 
One JT transfers her interest to a 3rd party, herself, declare a trust. Public Trustee of the 
ACT v Hall [2003] (way of release, not conveyance) 
o Alienate to yourself per CA s24, must be legal, equity will not perfect it. 
▪ Old – valid deed; Torrens – transfer registration 
▪ If self-alienation, actual alienation is required. McCoy v Caelli [2010] 

o Incomplete gifts – test Milroy v Lord (1862): 
▪ 1st limb: do everything necessary to be done: Corin v Patton (1990) – no bank 

authorization to use the CT – not all done 
▪ 2nd limb: can the giver reverse the decision? Costin v Costin (1995) 

o Grant of mortgage over share 
▪ Old legal mortgage (change of title) = severe, Torrens (only a charge) – no; Lyons 

v Lyons [1967] 
▪ If JT with M dies, then release of M; If the other JT dies, then M to the entire 

property. Lyons v Lyons [1967] 
▪ M travels with inter vivos (no one died) release of the share. Guthrie v ANZ 

Banking Group Ltd (1991) 
o Lease suspends but NOT severs JT. Lyons v Lyons [1967] 
o Agreement – formal, informal, or oral 
▪ Test is an intention in terms that demonstrate that the parties were treating the land 

as if it had distinct and divided shares. Eg an agreement to respect the other’s will. 
Gould v Kemp (1834) 

o Sale to each JT – two sisters exchanged their shares = severance Wright v Gibbons 
(1949) 

o By conduct (if cannot show the actual agreement) 
▪ Test - a course of conduct engaged in by all JTs that intimates that ‘the interests of 

all were mutually treated as constituting a tenancy in common’. Williams v 
Hensman (1861) Examples: 
• Continuously dividing income from the property 
• Division of the proceeds from sale before settlement severs JT 
• Mutual wills that are made at the same time and leave the property to the same 

people. The survivor’s change of will after everyone dies will be defeated by 
equity. 

• Oral unenforceable agreement to sell share to the other. Burgess v Rawnsley 
[1975] 

o Court order or law (Family Law Act, Property Relationships, Bankruptcy Act, etc.) 
o Merger – one JT acquires further interest in land, and it merges 
o By unlawful killing 
▪ The forfeiture rule: irrespective of the mitigating factors, a person who kills 

another should not benefit from that crime. Troja v Troja (1994) 
▪ Forfeiture Act 1995: power to modify the forfeiture rule if justice so requires. 
▪ Forfeiture can be imposed without conviction. Estate of Fitter and the Forfeiture 

Act 1995 [2005] 
▪ Murder = forfeiture; manslaughter = case by case. Re Edwards; State Trustees Ltd 

v Edwards [2014] 
▪ The survivorship rule still applies, but the murderer will hold the other’s share on 

trust for the beneficiaries. 
Severance by one joint tenant will not affect the joint tenancy of the remaining joint 
tenants. A->B, B->A, C doesn’t participate = severed Wright v Gibbons (1949) 
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Mortgages 
Gurfinkel v Bentley Pty Ltd (1966): 2 agreements, 
one written and one oral, Bentley paid the price for 
both properties with condition to sell to G upon 
repayment within 12 months. Mortgage? – No, sale 
with an option to purchase back. So, no equity of 
redemption past 12 months. Need to look to the 
substance of the agreement, lawyers involved, could 
have drafted it properly as a mortgage, risky 
customer, so was preferable to avoid mortgage. 
 
Creation 
• OS legal: deed s23B CA; mortgagee is legal 

owner; mortgagor has equity of redemption 
• Torrens legal: registration s41, 42, 43 RPA. 

o s56(1) RPA: land as a security – must execute a 
mortgage in the approved form. 

o s57(1) RPA: a mortgage, charge or covenant 
charge has effect as a security but does not 
operate as transfer of land mortgaged or charged.  

• Equitable mortgage 
o Must be in writing (CA s23C, RPA s54A) or part 

performance (CA s23E) 
o Mortgage of equity of redemption can be only 

equitable 
o If money is lent, but no title has been 

conveyed/not compliant with formalities, equity 
will recognize the mortgage 

o Deposit of title deeds with a lender is a sufficient 
act of part performance, though must have been 
deposited with intention to create mortgage and 
not something else 
▪ Theodore v Mistford (2005): mother provided 

CT as a security of debt but refused to fill in 
guarantor’s forms. No intention to be 
guarantor! So, the house is sold to cover the 
debt, but mother could not be pursued 
personally. 

• Commercial Bank of Australia v Amadio (1983): 
old couple provided house as a security for son’s 
failed businesses; they spoke little English and 
were not aware of the son’s affairs. Bank’s 
conduct was unconscionable, it exploited the 
couple’s special disability, and they were unable 
to judge for themselves and lacked assistance or 
advice where they were plainly necessary. 
Mortgage was set aside. 

 

Covenants in a mortgage 
• Amount, rate, term, etc. – essential covenants 
• Clogs on equity of redemption 

o Attempts to change the nature of mortgage make it difficult to 
redeem 

o A mortgagee cannot take an option to purchase the property 
o Mortgage vs option to purchase with collateral mortgage 
▪ Wily v Endeavour Health Care Services Pty Ltd [2003]: an option 

to purchase in exchange for 100k loan secured by mortgage = 
option 

o No early repayment unless allowed by contract or mortgagee 
demanded it or entered into possession. s93 CA allows early 
repayment but must be with the interest on the remainder.  

o Possible to postpone the right to redeem, but clauses preventing 
redemption or making it illusory, oppressive, or unconscionable: 
Knightsbridge Estates Trust Ltd v Byrne [1939] 

o Collateral advantages: Restrictive trade practices between 
mortgagor and mortgagee. Is it repugnant to the right to redeem or a 
parallel contract? A question of substance, not form. 
▪ Kreglinger v New Patagonia Meat & Cold Storage Co [1914]: loan 

came with agreement that for 5 years NP would not sell ship skin 
to anyone else. Early repayment, does the 5-year restriction apply? 
• One undivided or two contracts? Restriction on collateral 

advantages: (1) unfair and unconscionable or, (2) in the nature 
of a penalty clogging the equity of redemption or, (3) 
inconsistent with or repugnant to the contractual and equitable 
right to redeem. (two contracts here) 

▪ Lift Capital Partners Pty Ltd v Merrill Lynch International [2009]: 
(collateral advantage to deny equity of redemption in contract) the 
fact that the equity of redemption is overborne by contract is 
insufficient to cause equity to grant relief from the operation of that 
contract. There must also be some relevant unconscionability. 

• Covenant to pay a higher interest on default is a penalty and is 
unenforceable. However, receiving a discount upon timely payment is 
not a penalty. Strode v Parker (1694) 

• Covenant to pay the whole of principal and interest on default is a 
penalty and unenforceable. Only pre-estimate of mortgagee’s loss is 
payable. Wanner v Caruana [1974] 
o What about a mortgage that makes the entire debt (capital plus 

interest) payable immediately at the start of the loan with an 
indulgence for instalments?: Protector Endowment Loan and 
Annuity Co v Grice (1880)  

Rights of mortgagee 
• Mortgagee can pursue mortgagors after the power of 

sale for anything which remains unless foreclosure is 
used. 

• Right to assign the mortgage (interests in the land + the 
personal covenant); s91 CA via a memorandum 
(OS+T); s53 RPA – transfer of mortgage vests the right 
to sue on the mortgage and recover the debt; s42 wipes 
out pre-existing claims. 

• Right to possession (OS only): ownership = right to 
possession, so provision (attornment clause) for 
mortgagor to occupy (often) until default. The breach of 
this provision by a mortgagee entitles the mortgagor to 
an action for breach of contract.  

• Right to possession in T is upon default and court 
application only + must give notice s60 RPA. 

• Responsibilities of mortgagees when in possession: 
o must account for rents and profits received  
o have a duty to preserve the property  
o Duty to do repairs but subject to the amount of income 

being received 
o If building being constructed, must act as provident 

owner, and take adequate precaution for workmanlike 
manner of building 

• Right to improve the property: Any expenditure must be 
reasonable and cannot hamper the mortgagors right to 
redeem. Alterations cannot change the nature of the 
property. Upon redemption of the mortgage the 
mortgagor is entitled to receive back the substance of 
what was mortgaged. If not reasonable, cannot claim 
back. Southwell v Roberts (1940) Could have protected 
themselves with consent of mortgagor or foreclose. 

• Right to make the title perfect: If the mortgagee is only 
a second mortgagee, then this right entitles the 
mortgagee to buy out the first mortgagee so that the 
second mortgagee becomes the first mortgagee.  

 
• Power to Lease: Leases in OS are not binding after 

redemption. s106 CA leases can be granted if: <5 years, 
bent rent, right of re-entry if rent is in arrears, must be 
registered (in DRS or Torrens), such a lease binds the 
mortgagor – contract make change obligations. 
o Lease by mortgagor? Grant of lease prior to mortgage 

was binding (subject to BFPVWN or s 42(1)(d) in 
RPA). Grant after mortgage was not binding. s106 
now applies in same terms to bind mortgagee.  
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