
LAWS2013 – The Legal Profession 

1(A) Intro to TLP & Critical Thinking 

Critical Thinking 

What is critical thinking? 
Amy Codling, Ch 2 + 

 Critical thinking in law is an intellectually disciplined process of thought whereby you develop your own 
informed legal opinions or argument(s) on a particular issue 

 Academic definitions: 
- Critical thinking is the art of thinking about your thinking while you’re thinking in order to make 

your thinking better (Paul & Elder) 
- Other academics define critical thinking as a ‘cognitive ability’ (an intellectually disciplined process 

of thought), maintaining an ‘objective position’ or the consideration of a ‘range of information’.  
Gabrielle Appleby + 

 Critical thinking is ‘the art of analysing and evaluating thinking with the view to improving it’, including 
'the habit of making sure our assumptions are accurate and that our actions have the intended results’ 

Critical Thinking in Law 
Amy Codling, Ch 2 + 

 Definition: 
- Thinking critically about law is an intellectually disciplined process of thought whereby you develop 

your own informed legal opinions or argument(s) on a particular issue. 
- Constructive questions to think more deeply about the law – why, how, where and so what? 

 Two-stage process (6 steps): 
- Stage 1: Have knowledge/understanding about some legal content (e.g., relevant statutes/cases) 

1. Knowing the information (e.g., relevant statutes, cases and academic opinions on a legal topic) 
2. Understanding information (e.g., what does the wording of a statute mean? How has it been 

interpreted by the courts?) 
3. Application: applying the relevant statute, case or academic opinion to the question posed; 

- Stage 2: Apply this legal knowledge to critically analyse, reflect upon and think creatively about a 
particular issue or problem posed  demonstrate the ability to think critically by putting ‘law’ into 
context (political, social or economic), intellectualising it (philosophising or theorising about it) or 
critiquing it and suggesting how best it can be reformed (reflecting upon and thinking creatively 
about it) 

4. Critical analysis: split up an argument into its component parts and weigh up pros and cons; 
5. Reflection: reflect upon whether an argument works; and 
6. Creative thinking: produce a new and original argument or solution. 

 Immanent & Extrinsic analysis (see Gabrielle Appleby +) 

Importance of critically thinking about Law: 

 To Law University Studies 
- Obtaining high marks 
- Academic studies require ‘increasingly sophisticated levels or critical analysis at every level of study’ 
- Critical thinking is an assumed core competency of a graduate 

 To a Legal Career 
- Critical thinking is important skills for a lawyer 
- Critical thinking skills are necessary for presenting a clear, structured, well-reasoned point of view 

and being able to convince others of your arguments 
 Law firms have psychometric tests to measure cognitive abilities 

- Lawyers must be knowledgeable in the area of law their clients have an issue in  
- Lawyers must have an ability to take on a large amount of information and summarise what is 

relevant on an issue and to understand and appreciate the other side’s perspective and potentially 
resolve a problem. 
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- Gender bias  bias occurs when someone unconsciously associates certain stereotypes with 
different genders 

- Halo effect bias  occurs when we develop an overall positive impression of someone because of 
one of their qualities or traits – and then we perceive that they can’t do anything wrong 

- Horns effect bias  causes us to have a negative impression of someone based on one trait or 
experience – and then we perceive that they will do everything badly 

- Confirmation bias  tendency to seek out and use information that confirms one’s views and 
expectations 

- Other examples: https://asana.com/resources/unconscious-bias-examples 

Diversity and Inclusion 
 What is diversity? 

- Diversity refers to the differences between people and how they identify in relation to key areas 
including, but not limited to, gender, ethnicity, religion, sexuality, age and disability 

- Acknowledges there are differences between people – but does not engage with the contentions 
between the differences – diversity relies on inclusion for meaningful impact 

 What is inclusivity? 
- Inclusion occurs when people feel valued and respected, with equitable access to opportunities 

and resources and where each individual has the opportunity to contribute meaningfully to their 
organisation.  

- Inclusion is critical in realising: the benefits of diversity. 

 Why is diversity and inclusion important in/to the legal profession? 
- Representative profession 
- Equality before/in the law = key principle of justice 
- Range of perspectives important to legal work/role of lawyers 
- Lawyers should not discriminate 
- Mentoring/future of the legal profession 

Equality in the Legal profession  

 Barriers to equality in the Profession 
- Socio-economic barriers  law requires a high mark, and those from higher income backgrounds 

can afford better education to achieve the required marks 
- Rural vs urban areas  cost of living in areas where legal jobs are available for rural people who 

must migrate to urban areas 
- Migration  it is not easy for migrants to become qualified in Australia – due to language skills and 

accents 
- Gender (women), racial (non-white), LGTBI (not straight) discrimination  law is a ‘white, 

masculine’ industry 

 Barriers to becoming barristers 
- Gender  for women, the bar is still predominantly male  

Statistics in the diversity of the legal profession: 

 Susan Price and Louise Mallon, ‘2019 Law Firm Comparison Project’ (Report, Women Lawyers 
Association of New South Wales, 3 November 2019) + 

 ‘Sexual Harassment in the Law’, The Law Society of New South Wales (Web Page) + 

 Law Society Profiles Surveys and Statistics’, The Law Society of New South Wales (Web Page) [See most 
recent data on National and NSW profile of solicitors] + 

 ‘Statistics’, New South Wales Bar Association (Web Page) + 

 (also see Lecture slides) 
 
Strategies to foster diversity and inclusion 

Trish Mundy and Nan Seuffert + 

 Female under-representation in Law 
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https://nswbar.asn.au/the-bar-association/statistics
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 r 30.1: A solicitor must not take unfair advantage of the obvious error of another solicitor or other 
person, if to do so would obtain for a client a benefit which has no supportable foundation in law or 
fact. 

 

Rule 31 – Inadvertent disclosure [must not use confidential material inadvertently disclosed] 

 r 31.1: Unless otherwise permitted or compelled by law, a solicitor to whom material known or 
reasonably suspected to be confidential is disclosed by another solicitor, or by some other person and 
who is aware that the disclosure was inadvertent must not use the material and must: 
- r 31.1.1: return, destroy or delete the material (as appropriate) immediately upon becoming aware 

that disclosure was inadvertent, and 
- r 31.1.2: notify the other solicitor or the other person of the disclosure and the steps taken to 

prevent inappropriate misuse of the material. 

 r 31.2: A solicitor who reads part or all of the confidential material before becoming aware of its 
confidential status must: 
- r 31.2.1: notify the opposing solicitor or the other person immediately, and 
- r 31.2.2: not read any more of the material. 

 r 31.3: If a solicitor is instructed by a client to read confidential material received in error, the solicitor 
must refuse to do so. 

 

Rule 32 – Unfounded allegations 

 r 32.1: A solicitor must not make an allegation against another Australian legal practitioner of 
unsatisfactory professional conduct or professional misconduct unless the allegation is made bona fide 
and the solicitor believes on reasonable grounds that available material by which the allegation could 
be supported provides a proper basis for it. 
 

Rule 33 – Communication with another solicitor’s client 

 r 33.1: A solicitor must not deal directly with the client or clients of another practitioner unless: 
- r 33.1.1: the other practitioner has previously consented, 
- r 33.1.2: the solicitor believes on reasonable grounds that: 

(i) the circumstances are so urgent as to require the solicitor to do so, and 
(ii) the dealing would not be unfair to the opponent’s client, 

- r 33.1.3: the substance of the dealing is solely to enquire whether the other party or parties to a 
matter are represented and, if so, by whom, or 

- r 33.1.4: there is notice of the solicitor’s intention to communicate with the other party or parties, 
but the other practitioner has failed, after a reasonable time, to reply and there is a reasonable 
basis for proceeding with contact. 
 

Rule 34 – Dealing with other persons 

 r 34.1: A solicitor must not in any action or communication associated with representing a client: 
- r 34.1.1: make any statement which grossly exceeds the legitimate assertion of the rights or 

entitlements of the solicitor’s client, and which misleads or intimidates the other person, 
- r 34.1.2: threaten the institution of criminal or disciplinary proceedings against the other person if a 

civil liability to the solicitor’s client is not satisfied, or 
- r 34.1.3: use tactics that go beyond legitimate advocacy and which are primarily designed to 

embarrass or frustrate another person. 

 r 34.2: In the conduct or promotion of a solicitor’s practice, the solicitor must not seek instructions for 
the provision of legal services in a manner likely to oppress or harass a person who, by reason of some 
recent trauma or injury, or other circumstances, is, or might reasonably be expected to be, at a 
significant disadvantage in dealing with the solicitor at the time when the instructions are sought. 

 

Rule 35 – Contracting with third parties 

 r 35.1: If a solicitor instructs a third party on behalf of the client, and the solicitor is not intending to 
accept personal liability for payment of the third party’s fees, the solicitor must advise the third party 
in advance. 



 Incorporated Law Institute of NSW v Meagher  disclosure is needed for a properly functioning court 
system – an applicant is judged harshly on his selection of matters to withhold, not simply in 
'deliberately misleading' the court, but also 'reckless laxity of attention to necessary principles of 
honesty’ 

 Re Davis  disclosure is needed for court to assess past crime – applicants must demonstrate 
understanding of the need for candour  in this case, failure to disclose conviction of housebreaking 
during admission was sufficient grounds for disbarring the applicant and removing his name from 
barristers role 

 Thomas v Legal Practitioners Admission Board [QLD case]  the Court was clear that disclosure is not 
simply about giving all the information to the admitting authority for decision, but that the process 
itself reveals something about the character of the applicant in his or her choices as to what to reveal 

NSW – Character Test 

 Morrissey v NSW Bar Association  the principle for admission disclosures is 
- “it is not for an applicant to decide what is or is not relevant to place before the Court on the 

question of whether that person is a fit and proper person to be admitted to practice. The 
applicant's duty is to place before the Court any matter that might reasonably be regarded by the 
Court as touching on the question of fitness to practice.” (at 383) 

 In NSW in 2013, there had only been two non-disclosure cases  the Court has only been required to 
express disapproval in clear situations of dishonesty or abuse of process, namely, where an applicant 
failed to disclose disbarment from the United States Court of Appeals Fourth Circuit (Morrissey) and 
court proceedings alleging a false statutory declaration and the giving of false evidence to the District 
Court (Jackson v Legal Practitioners Admission Board) 
- These are both clearly cases of dishonesty  they are less controversial than QLD and VIC cases 

(which included non-disclosure of mental health, theft, forgery, deception, criminal conduct etc. – 
and led to stricter requirements of disclosure in the case law compared to NSW)  thus, leading to 
different approaches to admission in NSW 

- Under-disclosure in VIC’s case law led to stricter disclosure requirements 

 NSW (and VIC and QLD) have similar principles of disclosure – they all impose wide duties and refuse to 
impose limitations on the courts' discretion to decide on the facts of the case before it or inferences as 
to character drawn. 
- There is no indication of what matter need not be disclosed 
- It is a sui generis issue – decided on a case-by-case basis 
- Evidence shows that Australian courts have not excluded applicants due to personal belief or social 

status 

Mental illness – Capacity and Character 
Disclosing Mental Illness in Admission 

 There is arguably some evidence of the direct causal relationship between symptoms of mental illness 
or addiction and the harm to the public 
- E.g., disciplinary case law of people who breached professional standards with acute personal 

mental illness 

 However, the mere existence of mental illness in the past, or present 'status' as suffering from an 
illness, does not necessarily have any relationship to the moral or ethical assessment of an applicant's 
'character'.  

 Potential lawyers are judged on what they do rather than what they are.  
- Re B  

 “[a] person can only be judged by what he has done and what he has professed in the past and, 
properly judged, what he claims of himself when he makes an application for admission” (at 
380) 

- Having a mental illness ought not to be a bar to admission unless there is evidence of 'impairment' 
or the higher test of inability to carry out the inherent requirements of legal practice 

- Mental health has not been a basis for predicting future poor behaviour – and mental health 
professionals are not relied on for this – it is up to lawyers and judges to make the call 



A barrister must (unless circumstances warrant otherwise in the barrister’s considered opinion) advise a 
client who is charged with a criminal offence about any law, procedure or practice which in substance 
holds out the prospect of some advantage (including diminution of penalty), if the client pleads guilty or 
authorises other steps towards reducing the issues, time, cost or distress involved in the proceedings. 

 

Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (‘Solicitors Conduct Rules’): Rule 
7-8 – Relations with clients 
Rule 7 – Communication of advice 

 7.1 A solicitor must provide clear and timely advice to assist a client to understand relevant legal issues 
and to make informed choices about action to be taken during the course of a matter, consistent with 
the terms of the engagement. 

 7.2 A solicitor must inform the client or the instructing solicitor about the alternatives to fully 
contested adjudication of the case which are reasonably available to the client, unless the solicitor 
believes on reasonable grounds that the client already has such an understanding of those alternatives 
as to permit the client to make decisions about the client’s best interests in relation to the matter. 

Rule 8 – Client instructions 

 8.1 A solicitor must follow a client’s lawful, proper and competent instructions. 
 

Challenges in Communication  

Gender: Women – Battered Women Syndrome 
Seuffert + 

Power Sharing + Lawyer-Client Interactions [Battered Syndrome – Women Survivors] 

 There is a power disparity between lawyers and women survivors of domestic violence. 

 Power may be accorded to certain positions in society through social construction: 
- “People are powerful because of their place in a system: for instance because of their membership 

of a group (men, lawyers, white people, heterosexuals, able-bodied people) which is invested with 
social value, or because they can use social meanings to their own advantage. It is therefore a 
person's position in the social network which constitutes him or her as an individual with power.” 

 Some people are accorded power simply as a result of their membership in a group. Others access 
power through education, social status, or wealth.  
- Education may develop the ability to use social meanings to one's advantage. 

 Lawyers as a group occupy a position in society, as the archetypal profession, that is constructed as 
powerful and elite.  
- In addition, the profession of lawyering has a long history of being peopled by privileged white men  
- Those lawyers who are not white males may be required to assume the values and perspectives 

represented by this segment in order to advance within the profession 
- The practice of lawyering is informed by the experiences of privileged white men 

 Women survivors of domestic violence have often been subjected to long campaigns from their 
abusers that are intended to consolidate power and control in the abuser 
- This reduces the power of women in relation to their abusers and in society in general by reducing 

their self-esteem, stripping them of economic independence and cutting them off from support 
networks. 

- Male abusers often use the historically constructed female role of the "housewife", combined with 
gender inequality in the workplace, to justify keeping the women financially dependent 

 There is also likely to be significant power disparities between lawyers and women survivors of 
domestic violence. 

 Where the perspectives of lawyer and client diverge, resulting in varying interpretations of the client’s 
events, the lawyers' interpretations, rather than the women's, are likely to prevail 
- The social construction of women survivors as "second class", and as a bit mad, paranoid, or "over 

the top", juxtaposed with the social construction of lawyers as powerful and elite, provides the 
context for the lawyer-client interactions 

/Users/KimNguyen/Downloads/18SydneyLRev523.pdf


- Breach of the fees agreement (subject to SR 13) 
- Delay or refusal to pay fees 
- Lying about facts 
- Insisting that a lawyer breaks the law or professional rules – e.g., insisting lawyer to pursue a 

baseless argument 
- Continued representation would involve breach of the rules (conflict of interest, potential for 

lawyer to be called as a witness on a material question of fact) 
- Whether lawyer’s health may be damaged 

 But NOT: 
- Having too heavy workload to complete the matter 
- Having better paid work available 
- Having lost interest in the case 
- Not liking the client’s personality 

 

Returning/Refusing Briefs  
Conduct Rules 
Legal Profession Uniform Conduct (Barristers) Rules 2015 (‘Barristers Conduct Rules’): Rule 17-22, 35-38, 
101-112 + 

 BR 101-112 – Briefs  
- BR 101 – Briefs which must be refused or must be returned 
- BR 101A – Refusal of briefs by barristers who are current and former judges or tribunal members 
- BR 105 – Briefs which may be refused or returned 

 
Refusing and returning briefs  

 Circumstances where brief must be refused or returned (BR 101, 101A, 103, 104) 

 Circumstances where brief may be refused or returned (BR 105, 106, 110) 

 Circumstances where brief must not be returned (BR 107, 108, 109) 
Circumstances where briefs must/may be declined 

 Where independence/disinterestedness is compromised 

 Conflict of interest 

 Competence questioned 

 Practical barriers preclude fulfillment of brief 
Briefs which must be refused 

 BR 101  
- A barrister must refuse a brief or instructions to appear before a court if: 

(a) The barrister has information which is confidential to any other person in the case other than 
the prospective client, and: 
(i) the information may, as a real possibility, be material to the prospective client’s case, 

and 
(ii) the person entitled to the confidentiality has not consented to the barrister using the 

information as the barrister thinks fit in the case, 
(b) the client’s interest in the matter or otherwise is or would be in conflict with the barrister’s own 

interest or the interest of an associate, 
(c) the barrister has a general or special retainer which gives, and gives only, a right of first refusal 

of the barrister’s services to another party in the case and the barrister is offered a brief to 
appear in the case for the other party within the terms of the retainer, 

(d) the barrister has reasonable grounds to believe that the barrister may, as a real possibility, be a 
witness in the case, 

(e) the brief is to appear on an appeal and the barrister was a witness in the case at first instance, 
(f) the barrister has reasonable grounds to believe that the barrister’s own personal or 

professional conduct may be attacked in the case, 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/sl-2015-0243


- 12.3.2 a former client of the solicitor or of the solicitor’s law practice who has indicated a 
continuing reliance upon the advice of the solicitor or of the solicitor’s law practice in relation to 
the investment of money, 

- UNLESS the client is— 
(i) an Authorised Deposit-taking Institution, 
(ii) a trustee company, 
(iii) the responsible entity of a managed investment scheme registered under Chapter 5C of 

the Corporations Act 2001 (Cth) or a custodian for such a scheme, 
(iv) an associate of the solicitor and the solicitor is able to discharge the onus of proving that a full 

written disclosure was made to the client and that the client’s interests are protected in the 
circumstances, whether by legal representation or otherwise, or 

(v) the employer of the solicitor. 
 

Law Society of New South Wales v Harvey [1976] 2 NSWLR 154 + 

Facts  Proceedings to strike Harvey off the roll of solicitors – for Professional Misconduct – on 
the basis that Harvey had: 
- (i) in a substantial and sustained way, mixed his clients' affairs with his own 
- (ii) grossly preferred his own interests to those of his clients, to their financial 

detriment 
- (iii) failed to make proper disclosure to clients about his interest, or risks involved in 

the proposed investment 
- (iv) failed to give his clients proper advice concerning such investment, or that they 

should seek independent legal advice, and  
- (v) in some cases, he had invested clients' money in unauthorized investments. 

 These claims related to Harvey’s conduct of acting as a mortgage broker and obtained 
loans from his clients for three companies which he was director and shareholder, and 
had engaged in speculative real estate investment 
- Three companies (Whitehall Park, Westwood Lodge and Janprard – referred to as WP, 

WL and J) – received substantial loans from Harvey’s clients (and clients from Harvey’s 
partnership with solicitors; Glanville and Axtens) 

- Harvey had substantial interest in the three companies 
 WP – Harvey (and Glanville and Axtens) were directors and shareholders – the 

three had brought a city property to form WP for cheaper accommodation for the 
legal practice of the partnership 

 WL – Harvey and Glanville were directors and shareholders – owned property and 
operated a motel business 

 J – was Harvey’s family investment company – Harvey and wife were directors and 
equal shareholders – company owned real estate, shares, etc.  

- Clients believed their investment was mortgaged (backed by security) – but their 
money was advanced without security 

- Companies ultimately went into financial distress as unable to sell the property – used 
the client’s loans to pay off other loans – many clients lost substantial money 

- Harvey had not disclosed his interests to the clients – he claims this was due to 
inadvertence and innocent 

 Harvey’s affidavit said: 
- He appreciated he was at fault in handling clients’ affairs + seriously breached his 

duties as a solicitor  
- He was not dishonest – claimed that the breach of duty was due to inadvertence, not 

intentional 

 Now, he says he realises he was wrong + won’t reoffend again 

 Harvey did not claim he was not guilty of Professional Misconduct – clearly that finding 
was inevitable 

http://www.legislation.gov.au/
https://www-westlaw-com-au.ezproxy.library.sydney.edu.au/maf/wlau/app/document?docguid=Ie518eb71c73311e098d0e1cfb2d6720c&endChunk=1&isTocNav=true&startChunk=1&tocDs=AUNZ_CASES_TOC


- A prosecutor must not in any way limit the discretion of the Director to appeal against the 
inadequacy of the sentence. 

 

Duty at Trial (DPP Guidelines 2.3) 
NSW Director of Public Prosecutions, Prosecution Guidelines (2021), Guidelines Chapter 1, 2, 5 and 13 + 

Chapter 2 – Role of the Prosecutor 

 2.3 The role of the prosecutor in trials and summary hearings 
- General conduct 

 In trials and summary hearings a prosecutor: 
1) must present the prosecution case fairly and firmly 
2) must seek to adduce all relevant evidence in a clear and logical manner 
3) must refer in the opening address only to the evidence reasonably expected to be admitted 

at trial 
4) must confine the case to identified issues that are genuinely in dispute and present those 

issues clearly and succinctly. 

Calling Witnesses 
NSW Director of Public Prosecutions, Prosecution Guidelines (2021), Guidelines Chapter 1, 2, 5 and 13 + 

Chapter 2 – Role of the Prosecutor 

 2.3 The role of the prosecutor in trials and summary hearings 
- Calling witnesses 

(1) A prosecutor should generally call all witnesses whose testimony: 
a.   is admissible and necessary to present the relevant circumstances 
b.  gives the prosecutor reasonable grounds to believe that it could provide evidence relevant to 
any matter in issue; unless: 
   i.   the opponent consents to the prosecutor not calling a particular witness 
   ii.   the only matter with respect to which the particular witness can give evidence has been  
         dealt with by an admission on behalf of the accused 
   iii.  the only matter with respect to which the particular witness can give evidence goes to 
          establishing a particular point already adequately established by another witness or 
          other witnesses 
   iv.  the prosecutor believes on reasonable grounds that the testimony of a particular witness  
          is untruthful or unreliable 
   v.  the prosecutor, having the responsibility of ensuring that the prosecution case is presented  
        properly and fairly, believes on reasonable grounds that the interests of justice would be  
        harmed if the witness was called as part of the prosecution case 
 factors (iv) and (v) can lead to problems  the first three matters are not contentious 
 (iv) – e.g., Kneebone 
 (v) – e.g., concern of the safety of the witness, and the difficulty in guaranteeing their safety, 
other mechanisms to get their testimony 

(2) A prosecutor must inform the defence as soon as practicable of the identity of any witness the 
prosecutor intends not to call on any grounds within i, ii, iii, iv or v above together with the 
relevant grounds, unless revealing the grounds to the opponent would harm the interests of 
justice. 
If a decision is made not to call evidence from a material witness where there are identifiable 
circumstances clearly establishing that his or her evidence is unreliable, the prosecution, where 
the accused requests that the witness be called and where appropriate, should assist the 
accused to call such a witness by making him or her available or, in some cases, call the 
witness. Where appropriate, the Crown should make an application to cross-examine the 
witness.  
 e.g., Crown should call the witness to enable the defence to cross examine the witness – 
even though the Crown does not need to examine the witness 

https://www.odpp.nsw.gov.au/prosecution-guidance/prosecution-guidelines
https://www.odpp.nsw.gov.au/prosecution-guidance/prosecution-guidelines


- BR 61 and SR 21.1  require lawyers, when deciding whether or not to make such allegations, to 
ensure that making the allegations are, inter alia, appropriate for the robust advancement of the 
client’s case on its merits. 
 In essence, when making serious allegations, it is necessary to determine that it is appropriate 

to make the allegation at all.  
 If it is not appropriate, it might be because it is irrelevant to the client’s case, and such, it 

should not be made  if it is made, great caution should be exercised in doing so 
- BR 64 is identical to SR 21.3  also reflect the requirement of factual material to support the 

making of a serious allegation (or indeed any fact) 
 A barrister/solicitor must not allege any matter of fact in:  

o (a) any court document settled by the barrister/solicitor; 
o (b) any submission during any hearing; 
o (c) the course of an opening address; or 
o (d) the course of a closing address or submission on the evidence; 

 unless the barrister believes on reasonable grounds that the factual material already available 
provides a proper basis to do so. 

[B] Serious allegations of misconduct against lawyers 

 Legal practitioners hold a privileged position in society and may be called asked to make serious 
allegations against other people, including their fellow legal practitioners, regarding their conduct 

 Making a complaint about the professional conduct of a fellow practitioner is a serious matter. 
- The decision of whether to make a complaint is a difficult one and should not be taken lightly.  
- All usual considerations and obligations relating to the making of serious allegations are relevant to 

making a complaint to the Legal Profession Board (or other regulatory body) against other lawyers 

 If a complaint is to be made at the client’s request, the lawyer should take extreme care to ensure that 
they are satisfied that the complained-of practitioner has engaged in the conduct alleged, or at least 
that there is a sufficient and proper basis for making the complaint.  
- It is not appropriate for legal practitioners to simply repeat the allegations of their clients.  

 It is a lawyer’s obligation to treat other practitioners with the utmost fairness and courtesy.  
- It is a general duty not to make allegations of improper conduct against any person without a 

reasonable or proper basis for doing so.  
- That is a higher duty when the allegation is made against a legal practitioner, whether or not that 

legal practitioner’s conduct arises out of the course of his or her practice  
 This is because lawyers are subject to the disciplinary regime under the Legal Profession 

Uniform Law, regardless of whether the conduct occurred as a part of his or her legal practice 
or outside it, particularly if the conduct goes to a suitability matter 

- It is very serious to accuse fellow lawyers of engaging in dishonest or fraudulent conduct because, 
if established, that could lead to the most severe of disciplinary consequences. 

 Care needs to be taken when making a complaint against another practitioner because it can be 
professional misconduct itself to make an allegation of professional misconduct against another 
practitioner without a proper basis for having done so 
- SR 32 – unfounded allegations 

 32.1 A solicitor must not make an allegation against another Australian legal practitioner of 
unsatisfactory professional conduct or professional misconduct unless the allegation is made 
bona fide and the solicitor believes on reasonable grounds that available material by which the 
allegation could be supported provides a proper basis for it. 

- This same consideration should be taken into account if a lawyer is considering making a complaint 
against a legal practitioner in her or his personal capacity as opposed to acting on behalf of a client 

- Legal Profession Complaints Committee v Chin:  Chin (lawyer) was struck off the solicitor’s role 
since he acted on client instructions and “made allegations of improper conduct against fellow 
practitioners without a reasonable or proper basis for doing so.” By doing so, he “failed to treat a 
professional colleague with the utmost fairness and courtesy” and “his conduct involved a 



- The appellants alternatively argue that the immunity should be abolished [rejected by 
HCA] 

The guarantee proceedings 

 The first appellant guaranteed payment of liabilities of a company to a bank 

 The second appellant was assigned by the first appellant's trustee in bankruptcy of the first 
appellant's rights against the respondent 

 The company defaulted on payments to the bank (owed $3.4M)– the bank commenced 
guarantee proceedings against the guarantor (first appellant) 
- The guarantor’s liability under the guarantee was limited to $1.5M  
- The bank certified that the total amount owed under the guarantee (include interest) 

was $1.856M 

 There was a settlement on the terms that – the Court would enter judgement against the 
guarantors for the full amount of the debt ($3.4M) – and that the bank would not seek to 
enforce the order if the guarantors paid $1.75M before 19/11/20 
- The guarantors were advised (negligently) by solicitor to agree to the consent order for 

judgement to be made against them for the full debt  solicitor did not advise them 
about the effect of the consent order 

- The consent order was a binding judgement for the full debt, with a non-enforceable 
agreement between the parties that the bank would not enforce payment of the full 
debt if $1.75M was paid 

 The guarantors failed to make this payment on the due date 
Claim of negligence: 

 Solicitor was negligent in giving the advice to sign a consent order to judgement in favour of 
the bank for $3.4M because: 
- The guarantors did not have that liability to the bank of $3.4M – only liable for $1.8M 
- The solicitor failed to advise that if the guarantors defaulted on the $1.75M, there 

would be judgement against them of $1.5M more than the $1.8M guaranteed value 
- The solicitor failed to advise that the settlement was not binding unless it was signed, 

and that there were alternative options (e.g., counteroffer for judgement of $1.8M 
instead of $3.4M) 

Issue  Did the advocates immunity also apply to work of an advocate that leads to a settlement (an 
agreement between parties to litigation to settle their dispute)? 

 Should the immunity be abolished? 

Held French CJ, Kiefel, Bell, Gageler and Keane JJ: 
Advocate’s immunity 

 [2]  D'Orta-Ekenaike v Victoria Legal Aid  HCA held that the advocate's immunity from 
suit under Australia’s common law in respect of his/her participation in the judicial process 
extends to protect a solicitor involved in the conduct of litigation in court.  
- In D'Orta, HCA declined to reconsider its earlier decision in Giannarelli v Wraith  

 [2]  Giannarelli v Wraith  held that the advocate's immunity extends to "work done out 
of court which leads to a decision affecting the conduct of the case in court."  
- This extension was justified by Mason CJ that "it would be artificial in the extreme to 

draw the line at the courtroom door."  
- But the immunity was not extended to all work in any way connected to litigation. 

Mason CJ – test for immunity (affirmed in D'Orta) 
 "Preparation of a case out of court cannot be divorced from presentation in court. 

The two are inextricably interwoven so that the immunity must extend to work done 
out of court which leads to a decision affecting the conduct of the case in court. But 
to take the immunity any further would entail a risk of taking the protection beyond 
the boundaries of the public policy considerations which sustain the immunity. … 



 Ziems should be struck off the Roll 

 Dixon CJ 
- The question of whether a man should remain on the roll of barristers requires 

consideration of the role of counsel:  
 Counsel must be able to command the confidence and respect of the court, of his 

fellow counsel and of his professional and lay clients to adequately perform his 
functions and serve the interests of his clients 

 When a barrister is justly convicted of a serious crime and imprisoned, the law has 
pronounced a judgment upon him which must ordinarily mean the loss of his 
standing before the court and the public which should belong to those to whom 
are entrusted the privileges, duties and responsibilities of an advocate.  

 There may be convictions for a crime of which this is not true, but the present is 
not one of them. 

- The duty of a court cannot be affected by a consideration of the hardness of the case 
of the convicted lawyer. The jurisdiction the court exercises has nothing to do with 
punishment. The purpose of the power to remove from the roll of barristers is simply 
to maintain a proper standard, and that is a necessarily high standard, for the Bar is a 
body exercising a unique but indispensable function in the administration of justice. 

 McTiernan J 
- “To drive a motor car in this condition is evil conduct; because calculated to cause 

bodily injury or death. In this case the consequences were unfortunately fatal. The 
gravity of the offence committed by the appellant, in my opinion, is not exaggerated 
by holding that the circumstances in which it was committed very seriously affect his 
claim to be regarded by the court as a fit and proper person to be a barrister.” 

- “The removal of the appellant's name from the roll of barristers is not further 
punishment of him, but merely an inevitable consequence of his conviction.” 

 
Georgina Mitchell and Sarah McPhee, ‘Lawyer who brough anti-vaccine case has practising certificate 

suspended’, The Sydney Morning Herald (online, 12 November 2021) 
 

Lawyer has his Practicing Certificate suspended – for social media comments relating to his unsuccessful 
anti-vaccine case 

 Nathan Buckley; a Sydney Lawyer at G&B Lawyers, had unsuccessfully challenged the NSW COVID-19 
vaccine mandate [public health orders which required COVID-19 vaccination in certain industries] 

 He had his practising certificate suspended, after posts on his law firm’s social media accounts claimed 
the vaccine decision “basically said it is ok to kill anyone you like” 

 Mr Buckley’s conduct on G&B Lawyers’ social media account (FB and Twitter): 
- G&B Lawyers wrote: “Justice Beech-Jones today said that no one in NSW has any rights. No one has 

a right to bodily integrity. He basically said it is ok to kill anyone you like.” 
- Twitter user responded, asking if it meant someone could cut the testicles off paedophiles  the 

G&B Lawyers’ account replied: “You’re correct based on today’s judgment. Go for it. Pedos have no 
rights.” 

- Another Twitter user asked if the judgment gave them a green light to go on a “rampage” against 
people who have wronged them  G&B wrote: “Yeah. [Justice] Beech-Jones said no one has any 
rights in New South Wales. Do as you please.” 

 Law Society’s letter to Buckley 
- The Law Society wrote to Mr Buckley, arguing the posts demonstrate that Mr Buckley is unable to 

fulfil the inherent requirements of an Australian legal practitioner. 
- In the particulars, it said by Mr Buckley’s conduct on the G&B Twitter and Facebook accounts, he 

did not honestly describe the effect of the judgment and further made statements likely to mislead 
persons as to its effect, to undermine confidence in the administration of justice and/or impair the 
authority of the judge and the NSW Supreme Court. 

https://www.smh.com.au/national/nsw/lawyer-who-brought-anti-vaccine-case-has-practising-certificate-suspended-20211112-p598ja.html

