
LAWS2012 – Intro to Property & Commercial Law 
 

Course Topics 

 Topic #1 Land: physical attributes of land shape the fundamental concepts / doctrine of land law, and 
formalities for recognition of property rights 
- Constitutes territory of a political or cultural community (doctrine of tenure; native title) 
- Land is enduring & thus ownership can be enjoyed in succession (doctrine of estates) 
- Significance of ownership (detailed rules regarding formalities) 
- Attachment of things (law of fixtures) 

 Topic #2 Choses in possession (goods, chattels): primacy of possession (delivery; bailment; security), 
importance of possession and delivery in dealings with chattels – transfer by gift, assignment etc. 
- Things that can be readily possessed; and can be readily transferred from one person to another 
- Can be lost and found by third parties 

 Topic #3 Choses in action (intangible property): crossing the personal / propriety membrane – 
emphasis on assignability, importance in commercial contexts, enormous variety 
- Unassignable choses in action: public policy 
- Contractual rights & debts are not ‘technically’ property rights; but can be transferred to 3rd parties 

 Topic #4: Assignment and disposition of interests – builds on Topics 1-3 – examines formalities for 
creation and assignment of interests under statute, at law and in equity 
- Differing formalities for creation and transfer of interests in land, choses in possession and choses 

in action 
- Nuances within categories (legal v equitable; voluntary v value) 

 Topic #5: Possible consequences of effective dealing – builds on earlier topics – examines priority rules 
for classes of property, particular issues that arise with respect to commercial security over property 
- Priority of interests (5A)  How do we decide which interest has priority when inconsistent 

interests have been created? 
- Interests as security interests (5B)  When is the purported creation of a personal property 

security interest effective? 
Topic 1-3: nexus between physical nature of the subject of the property right and substantive law  

 Think about the thing (land, chose in possession, chose in action) 

 Then think about the interests in the thing  
Topic 4: Assignment and disposition of interests  

 Think about the dealings and transfers of the interests 
Topic 5: Priority and security interests 

 Think about completing claims (priority) 

 Think about whether the interest is a security interest (under Personal Property Securities Act 2009)  
 
Notes – Commercial Law 

 Commercial law = Law in areas related to commerce  contract law, agency, banking, insurance, 
import/export, carriage of goods 

 Commercial law is complex: 
- It is a ‘…a collocation of ill-assorted statutes bedded down on an amorphous mass of constantly 

shifting case law’ (Goode) 
- Commercial law is included in a shifting case law, and many unrelated statutes 

 Description? 
- ‘totality of the law’s response to the needs and practices of the mercantile community’ (Goode on 

Commercial Law, Penguin Books (5th ed 2016), 1299) 
- Combines/integrates principles in one area into another 

 Essence? 
- Infrastructure which businesses can operate smoothly 
- ‘accommodation of rules, usages and documents fashioned by the world of business’ 
- ‘the facilitation, rather than the obstruction, of legitimate commercial development’ (Goode, 1299) 
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 Both the vendor and purchaser are entitled to an equitable lien (charge) for 
purchase money paid by the purchaser, or for money which the vendor does not 
receive when the transfer occurs.  
 this doesn’t require writing, since it arises through the operation of general law 

 
(b) Where the purchaser has paid the purchase money)? [YES – more likely recognised as a trust 

relationship than when purchase money has not been paid] 
- Once the purchase money is paid over, there is nothing left to do, except for the vendor to execute 

the contract by transferring title. This relationship looks much more like a constructive trust. 
- In Chang v Registrar of Titles [1976] HCA 1; 137 CLR 177 – Mason J described this trust as a ‘trust 

sub modo’ – that is under a qualification or condition that the purchaser paid the purchase money 
- Once the purchaser paid the money, it is more readily recognised that the purchaser has an 

equitable interest as the beneficiary of a constructive trust 
 

Walsh v Lonsdale (1882) 21 Ch D 9 – Contract to grant lease 

 This case is more commonly cited with respect to agreements to lease  but also relies on the 
principle that “Equity regards as done that which ought to be done” to enforce the terms of a 
specifically enforceable lease 
- Entitlement to specific performance creates the right to an equitable interest – this is because of 

the above principle – if an agreement is specifically enforceable, especially with respect to leases, 
equity will treat the parties to that lease agreement as though a lease had been executed 

- If there is a specifically enforceable lease agreement, the tenant has an equitable lease because it 
can be enforced by specific performance – Walsh v Lonsdale adds that the court will apply the 
remedies that would have been available if there had been a duly executed lease 

Facts  Walsh entered an agreement to lease a property off Lonsdale for a period of 7 years.  

 The agreement was made, but there was no actual formal lease to officiate the grant of a 
‘legal’ interest. 

 Walsh took possession and subsequently Lonsdale tried to use his right to ‘distress’ to 
claim unpaid rent (i.e., right of a landlord to take tenant’s chattels if behind on rent).  

 Walsh argued the lease was not properly signed and therefore Lonsdale did not have the 
right to distress as landlord 

Issue  Does equity regard the parties as part of a leasehold arrangement such that the tenant 
has an equitable right to possession for a term and the landlord has an equitable right to 
payment of rent? 

Held  ‘…The tenant holds under an agreement for lease. He holds, therefore, under the same 
terms in equity as if the lease had been granted, it being a case in which both parties 
admit that relief is capable of being given by specific performance. That being so, he 
cannot complain of the exercise by the landlord of the same rights the landlord would 
have if a lease had been granted…he is [also] protected in the same way as if the lease 
had been granted…’ 
- An equitable lease arises where there is an agreement to lease in writing which does 

not abide by formal requirements.  
- An equitable lease, where the court would grant specific performance on the 

agreement, should be respected as if it as legal lease. 

 The lessee acquires an equitable interest in the property, and accordingly, the lessor 
acquires some protections in return for that interest. Both parties have the same 
entitlements as they would if it was a legal lease. 

Principle  Courts will enforce a lease agreement even where the formal requirements for the 
creation of the legal interest have not been complied with.  

 The nature of the interest recognised is equitable that is, an equitable version of the 
(contemplated) legal interest is created. However, for an equitable leasehold to arise 
there must still be some written evidence of the agreement. 
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not the owner, and because they were deceived by the appearance of ownership 
arising from possession. 

- There is no point in protecting a sub-buyer who took actual delivery – since they 
would have effective ownership 

 “Possession” in ss 28(1) and 28(2) is different to the ‘possession’ referred to in the s 5(1) 
definition of ‘delivery’ – at [26]: 
- Although ‘possession’ has the same meaning in ss 28(1) and 28(2) (per Pacific Motor 

Auctions), this did not mean it meant the same thing when it appears in the statutory 
definition of ‘deliver’ in s 5(1) 

- The object of s 28 (the protection of innocent third parties dealing with a seller or 
buyer in possession of goods/title documents, and therefore appearing to be the 
owner of the goods) requires that “possession” in s 28 be construed in a certain way. 

- But this construction has no application to the statutory definition of “delivery” in s 
5(1) which is designed to identify or describe the act which passes title to goods as 
between seller and buyer. 

 Brennan J:  
- [40]  ‘it would be at odds with authority and commercial experience to attribute to 

the term “possession” in the definition of “delivery” as meaning “actual possession”. 
It is a matter of daily occurrence that a seller performs his obligation to deliver the 
goods he sells by constructively giving delivery or possession to the buyer’ 

- ‘s 28 is not speaking of a delivery of goods in vacuo; it is speaking of a delivery of 
goods under a sale, and it is undoubted that delivery under a sale may be effected 
constructively. The dealer did therefore deliver the motor vehicles to Natwest under 
the sale, the dealer had possession of the motor vehicles with the consent of Gamer 
when the sale was made, Natwest was an innocent sub-buyer and on delivery it 
acquired the title it would then have had if delivery had been effected under a sale 
that Gamer had authorised…it follows the Natwest’s title prevails that the appeal 
should be dismissed’ 

Principle  The HCA outlined 3 forms of delivery: 
1. Actual delivery: voluntary dispossession in favour of another; 
2. Constructive delivery: when delivery is effected without any change in the actual 

possession of the thing delivered, including by attornment (where there is 
acknowledgement that the person holds the possession in a different manner); 

3. Symbolic delivery: where a chattel is practically incapable of actual physical delivery, it 
is effected by a symbolic delivery like handing over a key to where the chattel is 
stored. 

 

(1) Transfer of Ownership  

(i) By losing and finding 

 Relativity of title 
- Title to ownership in lost and found cases are based on ‘superior’ title  that is, who has the 

better claim to ownership title 
- “‘the finder of the jewel, though he does not by such finding acquire an absolute property or 

ownership, yet he has such a property as will enable him to keep it against all but the rightful 
owner” (Armory v Delamirie) 

Scaffold 

 Preliminary question: Has the chattel been abandoned or lost? 
- The true owner has the ultimate possessory rights provided that the chattel has not been 

abandoned. 
- Lost – the owner may make a claim against the occupier or finder 
- Abandoned – the owner may not make a claim [intention to divest ownership – Re Jigrose] 
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o “The rule against assigning a bare right of action does not, I think, turn on whether the 
action is in tort or contract but on whether there exists a genuine commercial interest…in 
the litigation.” 

o The claim cannot be inherently personal: 
• E.g., defamation claim is inherently personal to you 
• E.g., claim for personal injury  but this was doubted in England (see Simpson v 

Norfolk) – but in Australia, there is no suggestion that personal injury claims can be 
assigned 

o Examples of claims that are NOT inherently personal: 
• E.g., claim for negligence in a building contract, claim in negligence for crashing into 

your car (where you sell the car, and assign the right to litigate) 
 Simpson v Norfolk and Norwich University Hospital NHS Trust [2011] EWCA Civ 1149, [2012] 

QB 640:  
o Even personal injury claims may potentially be assigned to someone  but assignable 

only if that person had a genuine commercial interest prior to litigation. 
o In this case, the assignee did not have a commercial interest – she only wanted to control 

the litigation to force the defendant to change its hospital practices  so comment was 
only obiter 

 

Trendtex Trading Corp. v Credit Suisse [1982] AC 679 (extracted, including Court of Appeal judgment, in 
Casebook, p 234)  bare rights to litigate can be assigned to a person with genuine commercial interest 
in pursuing the litigation – the totality of the transaction must be examined 

Facts  T had a right of action against the Central Bank of Nigeria for the non-payment of $14m 
under a letter of credit.  

 T was unable to fund the litigation  CS (who was T’s creditor) guaranteed to pay T’s 
costs in the litigation, provided that T assigned its cause of action (bare right to litigate 
and conduct proceeding) to CS, the creditor for $800k.  

 CS assigned the litigation right to a third party (X) for $1m. 

 When the litigation was settled by X for payment by the CBN for $8m, T claimed its own 
assignment was invalid (void) on the basis that it was a bare cause of action savouring of 
maintenance 

Issue  Was this assignment valid? 

Held House of Lords – held that the whole transaction was void because the third party (X) did not 
have a legitimate interest in the litigation  

 However, if the second assignment from CS to the third party did not occur, the 
assignment [from T to CS] would be valid because CS had a genuine commercial interest 
in the litigation [T owed its substantial creditor CS a lot of money which CS had no hope of 
recovering unless T succeeded in its claim] 
- Since CS had a genuine financial and commercial interest in the litigation, there was 

no issue of maintenance or champerty  

 Regarding: valid assignment from T  CS 
- “An assignee who can show that he has a genuine commercial interest in the 

enforcement of the claim of another and to that extent takes an assignment of that 
claim to himself is entitled to enforce that assignment unless by the terms of that 
assignment he falls foul of our law of champerty.” 
 ‘genuine commercial interest’  refers to a “commercial interest which exists 

already or by reason of other matters, and which receives ancillary support from 
the assignment” – per National Mutual Property Services v Citibank Savings 
(1995) 132 ALR 514, at 540 
o CS was a creditor of T before litigation commenced, so CS already had an 

interest in T suing CNB (pre-existing commercial interest in this litigation)  
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[b] Possible exception to the contractual prohibition on assignment through the creation of a trust 

 It would be possible to have a trust of contract rights 

 Rights under a contract are themselves, a chose in action (and thus a form of property), meaning that 
the benefit of them can be assigned (subject to prohibitions in the contract)  

 This also means that, the rights under the contract can be held on trust for someone else because they 
are a form of property, even if the rights are non-assignable due to a prohibition on assignment [Don 
King Productions v Warren]. 
- A and B have a contract; A can declare a trust over its contractual rights (i.e., A declares that A 

holds the benefit of the contractual rights for the benefit of C)  so, C can enforce the contract due 
to the trust, even though the contract could not be assigned [i.e., due to a personal service 
contract, or due to an express contractual prohibition on assignment]  the declaration of trust is 
a way around the prohibitions on assignment 

- Personal service contracts: where the benefit of a contract is unassignable, such as in personal 
service contracts, the fact that it is non-assignable does not prevent the benefit of such contracts 
being held on trust for a beneficiary [Don King Productions v Warren]. 
 The declaration of trust does not affect the contract between A and B  it does not amount 

to an assignment of the existing contract rights to the beneficiary (C) 
 The contract between A & B remains, and there is no assignment. A only has to perform its 

obligations in favour of B, and not C for whom B is holding such rights on trust.  
 A declaration of trust over property is not an assignment of existing rights to the beneficiary 

 the trust instead creates new rights in the beneficiary 
- Express contractual prohibition on assignment: an express contractual prohibition on assignment 

does not prevent a declaration of trust over non-assignable contractual rights under a contract 
[Barbados Trust Co Ltd v Bank of Zambia [2007] EWCA Civ 148, [2007] 1 Lloyd’s Rep 494]. 

 There are two limitations to creating a trust over contractual rights: 
- The Courts will not allow a trust to be created where it would allow the beneficiary to interfere in 

the operation of the contract, because the contract is intended to remain between the contracting 
parties [Don King Productions v Warren] 
 But, this can be easily avoided since the court can just prevent the beneficiary from interfering 

in the contract  and the trust can still exist, and thereby, the beneficiary does not become a 
party to the contract, and can’t interfere in the contract 

- If the contract has prohibited assignment AND the declaration of a trust over its benefit; then this 
would prevent the creation of the trust [Secure Parking (WA) Pty Ltd v Wilson [2008] WASCA 268, 
(2008) 38 WAR 350, at [101]] 

 
Don King Productions v Warren [2000] Ch 291 – Contractual rights under a personal service contract held 
on trust  

Facts  Frank Warren was a UK boxing promoter and manager of boxers 

 Warren entered into a partnership with Don King – a US boxing promoter 

 Under the partnership, the benefit of the contracts that Warren has with his boxers is 
supposed to be assigned to the partnership, or held for the benefit of the partnership 

 A boxing contract is inherently a personal service contract – because it really matters who 
your manager is, and who the boxer is 
- So, the contract could not be assigned – even the benefit of it 
- So, could not assign the benefits of Warren’s contract to the partnership and to Don 

King 

Issue  Was there a valid trust over the benefits of the contractual rights under this personal 
service contract? 

Held   Warren’s boxing contract was a personal service contract – so the benefit of the contract 
could not be assigned to the partnership and to Don King 
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 Present contract – consideration provided immediately creates a vendor-purchaser constructive trust 
[Chang v Registrar of Title] 
- Vendor holds goods / land on trust for the purchaser, based on the principle that ‘equity regards 

done as that what ought to be done’ [Lysaght v Edwards; Walsh v Lonsdale]. 
- “It has been accepted…that at least when the purchaser has paid the purchase money, the vendor 

becomes a constructive trustee of the property sold and that he is a trustee of the property…equity 
regards done as that what ought to be done” (per Mason J, Chang). 
 

Category 2: executory contract with delayed consideration (‘promise to pay’) 

 Applies where the money has not yet changed hands; consideration is ‘executory’ after the agreement. 
- In equity, if the transferee has not yet given consideration, then we must look to whether the 

contract is specifically enforceable. If so, then a constructive trust sub modo will be established 
[Chang v Registrar of Titles] 
 The purchaser does have an equitable interest after the agreement but before consideration is 

executed. It is not a ‘full’ constructive trust interest, but a ‘constructive trust sub modo’ 
- The exact interest that the transferee has under a constructive trust sub modo is unclear. What we 

know is that the transferee will have first priority and that the transferor is not permitted to sell the 
property to a third-party. 

 Mason J in Chang refers to Lysaght v Edwards: ‘a trust sub modo arises on the execution of the 
contract but that the constructive trust comes into existence when title is made out by the vendor or is 
accepted by the purchaser’ 

 

Category 3: contract is not specifically enforceable 

 If no consideration has been provided, and equity would not decree specific performance, then it 
would suggest that the transferee has no interest in the property. 
- Per Chang, “it is accepted that the availability of the remedy of specific performance is essential to 

the existence of the constructive trust” 

 Legione v Hatley offers a competing view; “that the purchaser’s equitable interest is dependent on 
their ability to protect their interest under contract by injunction or otherwise. 

 
Lysaght v Edwards (1876) 2 Ch D 499 (Text at [3.55]) 

Facts  

Issue  

Held  

Principle  

 
Chang v Registrar of Titles (1976) 137 CLR 177 (extracted in Casebook, pp 159 ff) 

Facts  The Republic of China owned a house in Melbourne which they agreed to sell to Chang  

 Chang paid the purchase money to the vendor’s solicitors – as the contract provided 

 But for various reasons, no transfer of the legal title to Chang was ever made 

 Chang asked the Supreme Court of Victoria for an order to vest legal title to the property 
in him on the basis that the seller (Republic of China) was a mere trustee, and the court 
should, in effect, direct the trustee to pass the legal title to him 
- Equity has no power to move legal title, and it does not do so 
- But, statute may give the courts power to move legal title around if necessary – in this 

case, the Trustee Act 1958 (VIC) gave the Supreme Court of Victoria the power to 
make a vesting order, take legal title away from a trustee and give it to someone else 

- The key point is that the Court needed statute to give it that power – it does not get 
that power by mere virtue of it being a court of equity 

 The argument by Chang was that the sellers agreed to sell him the house, took his money, 
but are still the legal owners of the house – and thus, are just bare trustees 
- And since they are bare trustees, court can make a vesting order under Trustee Act  
- This argument only works if the sellers were ‘trustees’ within the meaning of the Act 
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 Phillimore LJ was of the view that any assignments of future property should not be permissible 
– but he conceded to the other two judges’ opinions 

 Phillimore LJ stated that he did not understand this at all  
 Phillimore LJ made reference to what Arnold/Norwich Union and the IFS got from the 

assignment – they didn’t get property right (since Lind didn’t have property rights to give to 
them), but they got the chrysalis of a property right 

 HOWEVER: demonstrate an awareness that Equuscorp Pty Ltd (at [76]) would suggest that Re Lind is 
incorrect: 
- Crucial point from this extract  If this had been an attempted assignment to future property, 

because it was for value, “….in equity would have immediately transferred the equitable title to the 
choses in action to Equuscorp when the actions accrued” 

- In essence, it is not that assigning future property for value in equity is possible. It is not possible in 
equity OR law. 
 However, what you can do, is promise to do it, and if you receive consideration for doing it, 

equity will re-fashion that as a promise to do it, if and when the property falls into your hands 
- Suggests Re Lind is wrong:  

 Re Lind disputes the main principle from this case, which is that there is nothing happening 
before the property falls into your hands.  

 That A and NU had an interest even before Mr. L’s mum was dead.  
 This demonstrates the “ridiculousness of the argument” in that case. 

- In this case, the assignor is not actually possessed of the property, and the assignee cannot actually 
have a right in rem against the subject of the assignment 
 

Re Lind [1915] 2 Ch 345 (extracted in Casebook, p 228 ff) – Competing Assignments 

Facts  Mr Lind was expecting to receive money under his mother’s will – he had an expectancy 
to receive money 
- Nature of an expectancy interest: 

 Before the testator (mother) dies, a beneficiary under a will (Lind) has no property 
rights, they only have an expectancy to receive when the testator actually dies 

 It is only an expectancy, and not a property right, because the testator might 
change his mind, or lose all of his property 

 However, the expectancy can be mortgaged – creditors are willing to lend money 
to a debtor who assigns (or mortgages) their expectancy to the creditor 

 If such mortgage/assignment is executed (it is for value: granting of the loan), 
there is no assignment when the contract was made – title to the property it is 
only when the testator dies and the beneficiary receives property rights – will the 
property interest transfer to the assignee 

 Before then,  

 First assignment: Mr Arnold and Norwich Union 
- As security for a loan, Mr Lind assigned (mortgaged) that expectancy to Mr Arnold  
- Mr Lind later assigned the expectancy to a Bank called the Norwich Union 
- There was no priority dispute between Mr Arnold and the Norwich Union 

 The Norwich Union knew that in the event that Mr Lind defaulted on the loan, 
Mr Arnold would be paid first, and Norwich Union would be paid second 

 Mr Lind eventually became bankrupt – but his mother was still alive 
- Mr Lind, two years after, was discharged from the bankruptcy – and at that point, his 

mother was also still alive 

 Second assignment: Industrials Finance Syndicate (IFS) 
- Mr Lind later borrowed more money from a company called the Industrials Finance 

Syndicate (IFS) – and assigned again his expectancy to the IFS for value 
- Mr Lind’s mother is still not dead 

 Three years after the second assignment, his mother finally dies 
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- The trustees had the trust money in the settlement, and advanced that trust money 
on the security of real property (i.e., the advance was made by way of mortgage) 

- Since it was old system land, the trustees received legal title to the property over 
which they had security  

- The mortgage deed noticing the trust. 

 The trustee concocted a fraudulent scheme with the mortgagor: 
- The mortgagor repaid only part of the mortgage money to the trustee – but the 

trustee still reconveyed the property to the mortgagor, and kept the repayment 
money for itself 

- In accordance with the scheme, the mortgagor then conveyed the property to a new 
first mortgagee, concealing both the prior mortgage and the reconveyance.  

- The new mortgagee, taking the legal title, had no knowledge (or means of knowing) of 
the scheme  the new mortgagee had no actual, constructive or imputed knowledge 
of the existence of the interest of the prior mortgagee (trustee) under the trust, and 
thus the interest of the beneficiary  

 When the fraud was discovered, the trust beneficiary under the settlement filed a bill 
against the new mortgagees claiming priority 
- Priority contest between: 

(1) The equitable interest of the beneficiary under the trust to the mortgage interest 
in the property created by the first conveyance by way of mortgage  

(2) The subsequent legal interest of the new mortgagee who took without notice 

Issue  Were the beneficiaries under the trust postponed (had less priority) to the new 
mortgagee? 
- I.e., did the beneficiary’s trust security interest in the property have less priority than 

the new mortgagee’s legal security interest? 

Held  Yes – the new mortgagee had taken bona fide and for value, and without notice, and the 
rule was that the purchaser for value without notice would not be displaced. 
- The new mortgagee was protected by the doctrine of the bona fide purchaser for 

value 

 A key issue in the case was about whether the new mortgagee had notice of the existence 
of the trust, and of the earlier mortgage: 
- One of the documents in the chain of title recited an earlier mortgage – but that was 

not sufficient to give notice – not specific and clear enough to give notice 
- The new mortgagee was not fixed with notice by mere reference to the existence of 

that mortgage in an earlier deed 

 Principle – bona fide purchaser for value: 
- “The general rule seems to be laid down in the clearest terms by all the great 

authorities in equity, and has been acted on for a great number of years, namely, that 
this Court will not take an estate from a purchaser who has bought for valuable 
consideration without notice; and I find that the Appellants in both the cases before us 
are very clearly purchasers for valuable consideration without notice.“ 

 Issue of notice 
- The steps a purchaser must take to search depend on the circumstances, but at least 

involves with real property inspecting the land and any relevant register 
- For notice to affect a purchaser. they must receive notice BEFORE taking the legal 

interest. 
- Notice after taking the legal interest will not affect the purchaser 

Principle  A bona fide purchaser who has bought for valuable consideration without notice will be 
protected against an earlier interest 
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 ‘Regular engagement’ = ‘proper component’ of the lessor/bailor’s business (Forge):  the 
frequency of previous transactions may be relevant but is not decisive. 
- The key question is whether it is a “proper component” of the lessor’s business.  

 
SUMMARY – PPSA 

 In-substance security interest (s 12(1)) 
- (1) Transaction 
- (2) Personal Property 
- (3) Property Interest 
- (4) Secures payment or performance 

 Deemed Security Interest  
- Transfer of account (s 12(3); s 10) 
- Commercial consignment (s 12(3); s 10) 

 (1) Consignment 
 (2) Consignor retains interest 
 (3) Delivery for sale/lease/disposal 
 (4) Both deal in goods in ordinary course of business 
 (5) [Exclusion criteria] Consignee generally known to creditors to be selling/leasing goods of 

others 
- PPS lease (s 12(3); s 13) 

 (1) Lease or bailment 
 (2) Term/duration 
 (3) Lessor/bailor regularly engaged in business… 
 (4) [Bailment only] Bailee provided value 

 

SCAFFOLD  
(1)  What is the nature of the property forming the basis of the security interest? 

- Must be personal property (defined in s 10, PPSA) – as property (including a licence) other than: 
(a)  land; or 
(b)  a right, entitlement or authority that is: 
 (i) granted by or under a law of the Commonwealth, a State or a Territory; and 
 (ii)  declared by that law not to be personal property for the purposes of this Act. 

- Categories of personal property (s 10, PPSA)  these categories are mutually exclusive 
(a) Goods: means personal property that is ‘tangible’ property, including: 

o (a) crops, (b) livestock, (c) wool, (d) minerals that have been extracted, (e) satellites/other 
space objects  

o …but does not include financial property or an intermediated security. 
(b) Financial property: means any of the following personal property:  

o (a) chattel paper; (b) currency; (c) document of title [includes certificated shares under 
the PPSA]; (d) an investment instrument [includes unlisted shares]; (e) a negotiable 
instrument. 

o (All of these are defined terms) 
(c) Intangible property: means personal property (including a license) that is not any of the 

following: (a) financial property; (b) goods; or (c) an intermediated security. 
o A residuary category 

(d) Intermediated security: has the meaning given by section 15  
o S 15(1): ‘rights of a person in whose name an intermediary maintains a securities account’  
o E.g., shares, notes, bonds that are held through an intermediary – also includes shares 

listed on ASX 

 For purposes of IPCL: 
- Goods as tangible property 
- Shares as financial property 
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