
LAWS1017 – Torts and Contracts II – Notes 

Topic 1: Introduction 

Course Content  
- Stand-alone topics that extend and complete studies in tort and contract law  
- Allows comparisons of different bases of liability, particularly in a commercial context 
- Concurrent liabilities also studied 
- Includes study of Australian Consumer Law  stand-alone statutory causes of action + interaction 

with common law principles in Torts and Contracts 

 Contracts 
- Contractual Damages  Loss, causation, remoteness, and assessment of damages, as well as 

liquidated damages and penalties 
- Existence (negotiation) of a contract = Agreement (Offer and Acceptance), Consideration, Intent to 

Contract, Formalities (writing requirements) 
- Breach  contract is binding, can only terminate in limited circumstances (or considered breach) 
- Consent = freely and voluntarily enter a contract  is the basis of contractual formation 

 Consent may be vitiated by various factors under common law, equity and statute.  
 E.g., Mistake, Undue Influence, Unconscionable conduct, Misrepresentation, etc. 

- Recission = remedy that allows parties to rescind (rewind position of parties at time of formation)  
 If vitiating factors exist, parties may rescind contract 
 Recission is different to “discharge”  discharge of contract operates in futuro  preserves 

unconditionally accrued rights 
 Recission due to vitiating factor  unwinds contract, puts parties back into position before 

contract formation 
- Statutory liability for misleading or deceptive conduct in trade or commerce (the ACL, s18) 

 Torts 
- Personal Injury Torts (Intentional – assault, battery + Negligence) 
- Trespass to Land and Nuisance 
- Torts for interference with goods (Trespass to goods, Conversion + Detinue  bases for studying 

“Personal Property” – ownership, possession + “Commercial and banking law” – bailments)  
- Negligence liability for pure economic loss (PEL) 
- Multiple wrongdoers, Joint and Several Liability, Contribution claims  
- Proportionate liability 

 Multiple Causes of Actions 
- Is there a contract?  

 If yes, deal with contractual (including equitable) remedies.  
 What must be proved for breach? What monetary remedies are available for breach? 
 What if client wants performance of contract (i.e., relief from the contract itself), do any factors 

make the contract void or voidable?  
 Are there additional, or better alternative remedies in tort and statute? 

- If there is no contract, has a tort been committed or does statute provide a remedy? Are the 
elements of the tort or statutory action satisfied?  
 What is the mischief of the statute? 

- When and how is liability shared by multiple wrongdoers?  

Conceptual Distinction between Contract and Tort 

 Tort governs “infringements of interests protected by the law independently of private agreement”, 
whereas Contract governs “expectations arising out of particular transactions between individual 
persons.” (J H Baker (2002), p 317) 
- Tort is concerned with compensation for injury or damage.  
- Contract is concerned with enforcement of agreements (via award of damages to compensate for 

breach, but not specific performance) 



 Compensation for the “loss of a valuable right”  negotiation damages awarded for loss of a 
contractual right that is seen as an asset (e.g., restrictive covenants over land, intellectual 
property and confidentiality agreements). Lord Reid did not say this class was closed, but did 
not see how outside these categories, a hypothetical release fee might be a measure of the 
claimant’s loss – went on to hold that in this case, it was appropriate to award such damages 

 Here, it is compensation for lost opportunity to bargain for release of someone from their 
contractual obligations. 

 Hospitality Group Pty Ltd v Australian Rugby Union Ltd (2001) 110 FCR 157, 196 [157]-[159]  
- The Full Federal Court of Australia rejected ‘restitutionary damages’ (which they considered to be 

interchangeable with ‘account of profits’ and ‘disgorgement damages') 
- FCA refused to follow the Blake case and stated that damages for breach of contract in Australia 

are only compensatory (under the Robinson v Harman principle) until the HCA states otherwise.  
 They also held that it is not possible to "slot an account of profits into remedies for torts" 

although they recognised the existence of "restitutionary damages" for torts. 
 BUT THEY DID NOT OVERRULE Blake  so you may be able to argue the application of 

restitutionary measure for violations of contractual or property rights – by reference to a 
reasonable sum that could be agreed between the parties for release from contractual duties 

 Can also support argument that  plaintiff may seek an injunction to stop continued violation 
of that contractual right, and in lieu of an injunction, restitutionary damages should be awarded 
based on the reasonable sum that could be negotiated between the parties (per Wrotham Park 
– accepted in Blake – which extended violations of property rights to ‘contractual rights’  One 
Step held this was ‘compensatory’ in nature – to compensate for that lost opportunity to 
bargain for a reasonable sum for release of the contractual duty) 

- [158]: FCA cited Amann Aviation – Mason and Dawson JJ held that a corollary of the Robinson v 
Harman principle is that the plaintiff is not entitled, by the award of damages upon breach, to be 
placed in a superior position to that which they would be in if the contract had been performed. 

- [159]: FCA held that the position in Australia is that loss recoverable is only compensatory.  
 “In an appropriate case, the aggrieved party may be able to recover (by a claim in restitution) 

benefits that he has made available to the wrongdoer; for example, he may be able to recover 
the price paid under an incomplete contract or recover possession of goods sold but not paid for. 
Presently, however, it would be inconsistent with the current principles laid down by the High 
Court to confer a windfall on a plaintiff under the guise of damages for breach of contract.” 

IV) Particular Issues 

a. Plaintiff must prove the extent of the breach 
- Idea that plaintiff has to prove the extent of its loss 
- Luna Park case 

b. Effect of Termination  

 A contract need not be terminated in order for a party to seek damages for breach 
- Termination is however a pre-requisite for the recovery of loss of bargain damages 

 A contract may be terminated through exercise of: 
1. An express power of termination, or  
2. A common law right of termination, which arises where there is:  

 breach of a condition or sufficiently serious breach of an intermediate term  
 anticipatory breach 
 repudiation (Shevill) 

 The right to damages survives the discharge of a contract 
- Termination discharges primary rights and obligations (i.e., what was promised), but not secondary 

rights/obligations (which comes into existence upon breach) 

 Loss of Bargain Damages:  
- Are a form of expectation damages – awarded when contract is terminated  to compensate the 

Promisee for the loss of the bargain expected  



 Legally recognised categories: 
- Mistake = under general law, one party takes advantage of a misunderstanding by other party 
- Duress = under general law, threats by one party takes advantage of another’s economic wellbeing 
- Undue influence = under general law, one party abuse position of influence or dominance over the 

other party 
- Unconscionable conduct = under general law and statute law, one party knowingly exploits the 

special disadvantage of another 
- Unfair contracts = under statute, unfair terms decided by the court 
- Misrepresentation (at general law) and misleading or deceptive conduct (under statute) = involves 

misleading statement by one party that induces other party to enter into the contract  
 Note statute law is to confer different or additional right, does not replace any rights under 

general law (common law and equity) 
o Statute law operates alongside general law 

 Policy considerations 
- At general law, vitiating factors are focused on procedural unfairness rather than substantive 

unfairness  
 Substantive unfairness = concerns the fairness of the substantive terms of the contract  
 Procedural unfairness = concerns the quality of consent that the party manifests when entering 

into the contract  
o Conduct during negotiations of a contract, the way in which a contract is created, as 

opposed to the substantive fairness of the bargain itself  
o Nonetheless, substantive unfairness is often the most obvious feature of contracts that are 

avoided by this doctrine  
- Even with this limitation, doctrines of this type are in tension with notion of freedom of contract  

 How far should the law go to protect individuals from contracts that are not considered fair?  
 Freedom of contract is often qualified in practice, individuals are often limited in their ability to 

negotiate contracts e.g., standard form contracts, pressure to contract 
 From a public policy consideration, vitiating factors are concerned with protecting people in 

situations where freedom of contract is not desirable at all e.g., protecting individuals from 
pressure or abuse of power; protecting consumers from conduct by companies that is 
misleading or deceptive  

- There is also a question of whether litigation or the threat of litigation is an appropriate means of 
protecting vulnerable parties or discouraging undesirable practices 
 Litigation may not be accessible to vulnerable parties 

 Consequences: VOID vs VOIDABLE 
- If a vitiating factor is established, it may render the contract and transactions that extends beyond 

contract (e.g., gifts) void or voidable, although generally the court will treat such a contract as 
voidable  
 Where a contract is held to be void, it was a nullity from the very beginning (VOID AB INITIO) – 

no legal title can pass under it 
o Since there is no contract in the first place, it is automatically ineffective as a means of 

transferring any interest or title in property  
o Law applies the maxim – nemo dat quod non habet (you can’t give what you don’t have) 

 If it is merely voidable, the contract remains on foot until it is rescinded at the election of the 
innocent party, and remedy available is typical recission  
o A legal title can pass, but title may revert back to the transferor upon recission 
o A ‘voidable’ contract is effective in transferring title of property, subject to recission 

 

Remedy of Rescission 

 Rescission is the remedy for the innocent party, where consent is vitiated 

 DEFINITION: Recission is the process of ‘unwinding’ a contract, and parties are restored to their pre-
contractual positions (restitutio in integrum)  



- an order varying any provision of the contract (in whole or part) 
- DOES NOT include an award of damage 

 Where a Court grants principle relief under s7  it may also grant ancillary relief (s8(1))  
 

West v AGC Advances Ltd (1986) 5 NSWLR 610  [CMCLA 24-46]  

 Issue: Was the loan ‘unjust’ under CRA? 
- The loan and mortgage was not considered to be in the course of, or for the purpose of business 

 and therefore, relief was available for these types of contracts under the CRA (per s6(2))  

 HELD:  
- Majority of NSW Court of Appeal found that the loan was not unjust according to the CRA  
- The contract was not unjust given that she had independent advice, the rate was fair, there was no 

inducement and she had some experience in business. 
- McHugh J emphasised a number of factors: 

 Mrs W knew the company was in financial difficulty 
 Mrs W had knowledge that AGC could sell her house if the loan was not repaid  full 

appreciation of the consequences of the loan 
 That she did have some business experience 
 That she got the loan at ordinary commercial rates 
 That she had received some independent advice (despite not formal advice) 
 ACG did not seek to induce her to enter/did not apply any pressure to her 
 Legal and practical effect of giving the mortgage was understood, thus irrelevant that she 

failed to obtain independent advice 

 FURTHER COMMENTS: A contract may be unjust: 
- Because of the way it operates in relation to the complainant or because of the way in which it was 

made or both (s 7(1)) 
- If it imposes an unreasonable burden on the claimant when it was not reasonably necessary for 

the protection of the legitimate interests of the party 
- Because in the circumstances the claimant did not have the capacity or opportunity to makean 

informed or real choice as to whether they should enter into the contract 
- Because its terms, consequences or effects are unjust (substantive injustice) or because of the 

unfairness of the methods used to make it (procedural injustice) 
- If a contract or one of its provisions is neither unfair nor unreasonable it is difficult to see how 

inequality in bargaining power or lack of independent advice can render it unjust: it is the contract 
or its provisions which must be unjust 
 

Baltic Shipping Co v Dillon (The Mikhail Lermontov) (1991) 22 NSWLR 1  [CMCLA 38-38]  

 Mrs D, a passenger on the ship, suffered personal injury and loss of property. She was successful in 
recovering damages for disappointment and distress. 

 The NSWCA also considered whether Mrs D was precluded from bringing her action against Baltic 
Shipping by a settlement agreement she had executed where, in return for a payment of $4,786, she 
had released Baltic Shipping of “all claims”.   

 Issue: Was the settlement agreement ‘unjust’ under the CRA? 

 Held: The settlement agreement was unjust in the circumstances relating to the contract at the time it 
was made, and was thus void under the CRA 
- REASONING: looked through s 9(1) and factors in s 9(2) that is required for a contract to be unjust 
- Gleeson CJ (at 9): ‘The starting point for a consideration of whether the settlement agreement, 

including the release, was ‘unjust in the circumstances’ is the conclusion reached [that the plaintiff 
was entitled to damages of $56,182], which produces the result that the respondent settled her 
claim for less than one-tenth of what it was worth. Further, there are findings made by [the trial 
judge] that there was a material inequality in bargaining power between the parties to the 
contract and the respondent’s capacity to protect her interests was, owing to her physical and 
emotional condition, diminished.‘ 

- The compensation of $4,786 was less than 1/10th of her actual damages 



- Mandatory injunction was given to remove the anchors which they had put in  

 PRINCIPLE:  
- Trespass to land may be committed beneath the surface. A person has substantial control over 

land underneath his soil for a considerable depth.  

 NOTE: s88, Conveyancing Act (NSW)  can apply for an easements to dig into someone’s land 
Bocardo v Star Energy UK Onshore [2011] AC 380 (Cases on Torts, p 73)  

 ISSUE: Whether the pipelines were too deep to constitute a trespass  

 HELD: It constitute a trespass; the only owner is the registered owner in the land above  
- Even though it was at a very low depth, the fact that D could dig that deep to exploit minerals, 

meant that P could also use land at that depth 
- So, it was a trespass to her land 

 REASONING: the mere fact that D could have reached the depth and make use of digging below the 
land showed that it was at a depth that P could also exploit  
- NOTE: D is a private entity who drilled without statutory authorisation or permission of P, but if it 

had been a public entity doing work under statutory authority, there may be a potential defence 
for D in an action of trespass 
 

Remedies: Damages 

 While trespass is actionable per se – so no proof of damages needed – but if the plaintiff suffered 
actual damage, then they will get compensated for actual damage  
- [if no damage suffered, then will get nominal damages]  

 Types of Damages 
- Nominal damages – where no loss or damage occurred 
- General damages – to vindicate the plaintiff’s rights of exclusive possession of land 
- Aggravated damages – where there is special humiliation 
- Exemplary damages – to make an example of the defendant, and punish for contumelious and 

conscious disregard of plaintiff’s rights 

(a) Remoteness of damage rules in relation to intentional trespass 
TCN Channel Nine v Anning (2002) 54 NSWLR 333 (Cases on Torts, p 65) 

 The test for “remoteness of damage” for intentional torts/trespass is “natural and probable 
consequences” (Spigelman J)  whether the plaintiff’s damage is a “natural and probable 
consequence” of the defendant’s tort 
- The test for “remoteness of damage” for negligent torts is that the type of damage had to be 

“reasonably foreseeable” (Wagon Mound (No 1))  

 Mr. Anning sued for invasion of his property rights, distress from the filming AND that he was mentally 
traumatised by the event and program 
- He was entitled to aggravated damages [and general and exemplary damages] 
- But Court of Appeal did not allow him to recover damages for mental trauma – that was not a type 

of damage that was “natural and probable” from the trespass  
- Spigelman J: “humiliation, injured feelings, affronted dignity may be a natural and probable 

consequence of intrusion by the media on private property. Such damages are compensable as 
aggravated damages, but its different in kind to mental trauma”  
 Mental trauma does not flow “naturally and probably” from a trespass to land situation like 

this  in contrast, if a trespasser had left a snake in a bedroom, then mental trauma would be 
within the presumed intent of the trespass, and thus a natural and probable consequence 

- If you can show the trespasser intended a consequence, then it is a natural and probable 
consequence and thus recoverable  

(b) Nominal damages; General damages for trespass to land 

 As with trespass to the person, trespass to land is actionable per se [once P obtained a verdict in an 
action to trespass, they are entitled to an award in damages]: Plenty v Dillon  
- P is not required to prove that they suffered loss or damage as a result of the D’s act 

 If no actual damage to land suffered, the court may award: 



(i) Finders’ keepers (in absence of true owner)?  
Armory v Delamirie (1722) 93 ER 664 (Cases on Torts, p 141)  general rule of finder’s keepers 

 ISSUE: who had the better right to the jewel, the chimney sweep or the goldsmith? 

 HELD:  
- Neither were the true owner of the jewel and the master was not a party in this case, but the 

finder had stronger title to possession which he could protect by an action in conversion, so the 
fact that goldsmith still had the jewel constituted wrongful detention  

 REMEDY:  

- Goldsmith had to pay damages for the highest price possible of that kind of jewel, since it should 
take into the account that the jewel was of the finest possible quality  

 PRINCIPLE:  
- The finder, although he does not acquire an absolute property or ownership by such finding  he 

has such a property as will enable him to keep it against all but the rightful owner.  
 

(ii) Law of finding –  EMPLOYER vs EMPLOYEE (in absence of true owner)  

 EXCEPTION to the general (finders’ keepers) principle  Finder (employee) v Employer 
- Where goods are found by the employee in the course of employment rather than incidentally, the 

employer will acquire a finder’s title: Willey v Synan  
- Meaning that the employee takes possession on behalf of the employer  
- But if the employment merely provides the “occasion” for the finding, but is not regarded as its 

“effective cause”, the employee will have rights to the goods: Byrne v Hoare 
Willey v Synan (1937) 57 CLR 200  

 FACTS: a bag of silver coins was found on the ship by a crew member who was looking for stowaways  

 ISSUE: was the crew member or the owner of the ship entitled to the coins?  

 HELD: the crew member was treated as never coming into possession of the coins himself, but only as 
his employer’s agent 
- Employer had better rights to possession 

 PRINCIPLE: Employee does not acquire any rights to the goods found, as they were discovered in the 
course of (not incidental to) the course of his employment. 

Byrne v Hoare [1965] Qd R 135  

 FACTS:  

- An on-duty policemen found a gold object right near the public exit of a drive-in cinema  
- His employer, the Crown, tried to argue that the gold was theirs as he found it during the course of 

his employment (while he was on duty)  

 HELD: the police was entitled to keep the gold  
- While the police was on duty, he wasn’t conducting a search or doing anything specifically related 

to his employment at the time that he found it  
- He was simply walking where any member of the public might have found it  
- Fact that he was on duty was merely incidental to his employment, provided the occasion for the 

finding, but was not the effective cause of it 
 

(iii) Law of finding – OCCUPIER vs FINDER (in absence of true owner)  

 EXCEPTION to the general (finders’ keepers) principle  Finder v Occupier of property 
- Who has the better rights to goods found on property – the occupier of the property or the finder? 
 This depends on where the goods were found  

- Where goods are found in: 
a) A public space (place with public access) e.g., park or street  the general rule applies (finders 

keepers in the true absence of the owner)  
b) In or under private residential property, the owner or occupier of the property has the better 

right to the goods, not the finder e.g. Chairman, National Crime Authority v Flack; South 
Staffordshire Water Co v Sharman  



- Owner was not vulnerable to the necessary degree because it had not proved that it had been 
unable to gain some protection against the possibility of the defect that had occurred.  

- The court appeared to assume that the purchaser of a commercial property can bargain for some 
form of contractual protection, or have an expert investigation made of the premises prior to 
purchase.  
 

Brookfield Multiplex Ltd v Owners Corporation Strata Plan 61288 (2014) 264 CLR 185 

 HELD: a building company was held not to owe a duty of care to the owners corporation of a 
commercial serviced apartment complex not to inflict PEL arising from latent defects in the common 
property.  
- The builder’s contract contained detailed provisions about  its responsibilities.  
- Subsequent purchasers were protected and thus not relevantly vulnerable, because their contracts 

also contained provisions about construction and repair works. 
 

Parramatta City Council v Lutz (1988) 12 NSWLR 293 (Cases on Torts, p 79)  duty of public authority for 
property damage after it assumed a responsibility to act and failed to act 

 HELD: L relied on the council’s undertakings to do something about the fire hazard  
- Unusual case, since the plaintiff succeeded in suing a public authority for negligence  
- She succeeded because there had been a promise to do something – and it was not done 
- The Council breached their duty of care, which they took up based on their promise – which she 

relied on 
 

Pyrenees Shire Council v Day (1998) 192 CLR 330  duty of public authority for property damage from 
negligence in carrying out its functions 
 

B. PEL - Damage to Third Party’s Property – Duty of Care 

 Negligent acts or omissions that damage property own by third party as a result of which a P suffers 
economic loss, usually arises as a result of some relationship between P and third party  

 But courts have been hesitant to impose liability for loss of this type for policy reasons as discussed  

 Historically, the common law Exclusionary “bright line rule” applies to third party loss: 

- Old authorities (like Cattle v Stockton Waterworks)  held that P cannot recover economic loss 
consequent upon damage to property unless P had a proprietary or possessory interest in that 
property at the date of the tort  

- Damages were only recoverable by P against a negligent party where the economic loss was 
consequential upon damage to P’s property 

 Beginning with Caltex Oil v The Dredge Willemstad (1976)  the HCA first recognised an exception to 

the Exclusionary rule  and allowed claims for PEL suffered as a result of damage to a third party’s 
property, in exceptional circumstances.  

 Despite criticism in the UK courts, the correctness of this decision was later affirmed by HCA in Perre v 
Apand (1992), in which the plaintiff was also successful.  
- Perre v Apand is well known for the 7 judgments concerning the various general principles and 

tests to be applied to determine a DOC in novel cases of negligence, but it is also a landmark 
decision on the recovery of PEL in such cases.  

 

Cattle v Stockton Waterworks Co (1875) LR 10 QB 453  exclusionary ‘bright line rule  the old 
position: still followed in UK 

 FACTS: P’s performance of his contract was disrupted and made less profitable by property damage to 
his client, which was caused by the D. P suffered loss. 

 HELD: due to concerns of indeterminacy, held that P is not entitled to the loss from SWC  

 REASONING: P must have either a proprietary or possessory interest in the damaged property, at the 

date of the tort, in order to sue for damage to that property  
- Blackburn J: “In the present case, there is no pretence for saying that the defendants were 

malicious or had any intention to injure anyone. They were, at most, guilty of a neglect of duty, 
which occasioned injury to the property of Knight, but which did not injure any property of the 



then there is a solid argument that A should be responsible to P for 100% of the loss

 
BACKGROUND AND REVISION FOR EMPLOYERS-EMPLOYEES [not re-assessed] 

 Special provisions protect an employee from contribution or indemnity claims against him/her made by 
employer who at common law is vicariously liable for the employee’s torts (i.e., employee committed 
in the course of employment)  

 Employees Liability Act 1991 (NSW)  
- protects the employee (s3) 
- does not apply if the employee was guilty of serious and wilful misconduct (s5) 
- Its interaction with the proportionate liability regime, particularly s 36 of the Civil Liability Act 2002 

(NSW) is unclear. 

 If the Employees Liability Act 1991 does not apply, employee could be subject to a contribution claim 
and/or an indemnity claim for breach of the contract of employment: Lister v Romford Ice 

 

Contribution for misleading and deceptive conduct 

 Attempts by defendants to seek contributions towards their statutory liabilities for misleading or 
deceptive conduct were unsuccessful: 

- Byrne J in Gunston v Lawley (2008) VSC 97 commenting on the impact of proportionate liability on 
claims for building defects.  
 “…The owners’ fairly straightforward claims were transformed into a complex and doubtless 

expensive suite of proceedings, a phenomenon which is regrettably a not uncommon product of 
the proportionate liability regime now in force.”  

 There is an obvious benefit to wrongdoers from this kind of proportionate liability regime.  

- Selig v Wealthsure [2015] CLR at 672 [21] per Frech CJ, Kiefel, Bell and Keane JJ.  
 

THE INTRODUCTION OF PROPORTIONATE LIABILITY  

 In 1995, Professor JLR Davis and others held an inquiry into joint and several liability in negligence 
claims, particularly claims for economic loss, for the Commonwealth Treasury, publishing a Final Report 
in 1995 recommending PL  

 Draft model provisions were released by the Standing Committee of Attorneys General but never 
debated because the NSW Law Reform Commission and Victorian Law Reform Committee both 
recommended against its introduction of PL  

 The 2002 (Ipp) Review of the Law of Negligence recommended against proportionate liability for 
personal injury claims  

- Put too great of a burden on P, effectively it would mean that P would have to sue everyone who 
they could possibly say was liable to recover 100%  

- Real risk that P will not be compensated for their injuries  

 Nevertheless, Part 4 of the Civil Liability Act 2002 (NSW) enacted proportionate liability for certain 
claims for property damage and economic loss  BUT not for personal injury 

- Some of this background is explained in Hunt & Hunt v Mitchell Morgan Nominees Pty Ltd [2013] 
HCA 10 (Cases on Torts, p 502). 



Tutorial 1: Causation and Remoteness of Damage in Contract  

Question 1 

 
 
Issue 1: Is there a contract? 

 Here, there is a valid contract (per the facts) 

 No apparent issues with contract formation 

 NOTE: formation may be relevant where you learn about ‘mutual mistake’ – both parties 
perform their obligations in entirely different ways – such that there is no meeting of 
the minds 

 
Issue 2: Is there an express or an implied term that is capable of being breached for these 
facts? 

 Salient terms:  
- Express terms: 

1. “Fit for intended purpose”  
2. “Date of completion is 1 March”  

- Implied terms: 
3. Implied obligation to build this machine with due care and skill (implied from ‘fit 

for intended purpose’) 
 

Issue 3: Identify the breaches 

 Breach 1: Time stipulation has been breached 

 Breach 2: Negligence – may breach the ‘fit for intended purpose’ term, or at least the 
implied obligation for due care 

 
Issue 4: Identify the plaintiff’s loss  

 Loss 1 = discarded grapes due to late delivery  plaintiff is to decide how they 
formulate loss (Clark v Macourt); it can be formulated as ‘physical damage’ to grapes, 
OR as ‘loss of profits’ due to destroyed grapes 



 
A.   
i)    The profit they made through letting the house on airbandb.com ($4,800 after 
deducting rent costs) 

 
Quantifying maximum profits (assuming that the house was let out every day in July)  

$300 x 31 earnings minus $900 x 5 rent = $4,800 

 Although 'moderate success' indicates that it would be slightly less than this amount 
 

1. Can he recover this amount under an action for breach of contract? 
Issue 1: what were the relevant terms of the contract? 

 There is no issue with contract formation – except that there is no writing (which is 
needed for a land lease contract) 

 Term  prohibited subletting of the premises without the landlord’s express permission 
+ $900/week for 12 months 
 

Issue 2: Identify the breach 

 Since letting the house on airbandb.com is considered “sub-letting”, this provision was 
breached (as the students let the house on airbandb.com without asking for his 
permission) 
- There is a distinction to be made in a ‘sub-lease’ and a ‘license’  if you can say that 

this is in fact a ‘license’, then this is not a breach (but clauses strictly construed) 

 The students subletting the premises without permission is likely to constitute a serious 
breach of intermediate term (as this term could be breached in a number of different 
ways, having different consequences  e.g., sub-letting for only one day vs sub-letting 
for an entire year) 

 Thus, there has clearly been a breach of contract  
 
Issue 3: Jackson’s loss 

 For substantial damages to be awarded, Jackson must establish quantifiable loss that 
resulted from the breach (Luna Park case) 
 



- Intentional = yes – deliberately flew over 
- Reasonable height = potential ordinary use of land  no facts suggesting reasonable 

or unreasonable height – helicopter would arguably fly quite high – but can argue 
that camera fell close to Muriel, inferring low height???  

- BUT consider NEGLIGENCE (FAULT ELEMENT)  took all reasonable care to not 
enter the airspace, but went into airspace due to wind etc.  so may not be 
“intentional” but “negligence” may be included in trespass – by failing to take 
reasonable care  

- PTC v Perry – no negligence, conduct was not voluntary – no trespass  but 
negligence can be a basis for trespass 

 Private nuisance 
- Strong argument 
- Unreasonable use of land – noise, wind from helicopter  conduct occurred daily, at 

different times of the day so they didn’t know when to expect helicopter 
- Locality – the two were in a secluded area, so expect reasonably for quietness 
- Likely to succeed 

 Remedy 
- Common law Damages  general damages (personal injury – camera falling down = 

more than trivial discomfort and distress),  
- Injunctions (to stop helicopter coming) – or damages in lieu of an injunction (Lord 

Cairns Act, s68 or 69) – damages that would reflect the future value of damage 
cause by helicopter  but equitable remedies are discretionary  

Statutory cause of action 

 Cth Act (or CLA, s73) 

 Damage by Aircraft Act 1999 (Cth)  consider the Cth law first, since s109, Constitution 
says that federal acts prevail if inconsistency 
- S9  act applies when (sub-sec 4(b))  trading corporation = media company 

engaged in trading  
- S10  did an “impact” occur that caused “material damage”  here, see s10(c) – 

dropping of “things” from aircraft  “thing” is vague; it must be viewed in light of 
objected before it (animal and person) – so quite personal property  but “thing” 
might constitute “land” 

- S11  damages  strict liability  but no damages suffered here 

 CLA, s73 
- Also an issue would be if any damages is suffered 
- Psychiatric injury is unsettled as to whether it is “personal injury” 

 
Part D 

 Object of private nuisance is not to protect privacy rights (Victorian Park Race) 

 Fearn v Tate Gallery  Mann J, in certain circumstances, private nuisance may be 
protective of privacy  but the Court of Appeal rejected this 

 Need more than overlooking to amount to private nuisance 
 
Question 2 
 
 



 So, there is an apportionable claim 
 
Concurrent Wrongdoer? (Section 35, 34(2)) 

 None of the exceptions in s34A seems to apply 

 One or more of two persons caused the same loss (loss of profits) independently or 
jointly 

 Cottonweed needs to prove that there is another person responsible legally  must 
know if Georgia is legally responsible 

 Claim that Abattoir would make against Georgia is a claim of negligence for PEL 

 So, duty of care, breach, causation  for duty of care (foreseeable loss, foreseeable 
plaintiff, vulnerability, control, reliance, etc.) 

 
Apportionment 

 What the court considers just considering the defendant’s responsibility, because that is 
the judgement made against them (s35) 

 50-50?  both had negligently failed to check for pesticide residue, and Cottonweed did 
not do anything else additional to cause the loss 

 60-40?  since Cottonweed received cotton husks and then actually manufactured the 
pellets – is it normal for cottonweed to have checked for the poison in husks 

 Assess the relative culpability and causal effect – process of evaluation 
- HAVE a strong analysis on this 

 
Indemnity (Case 1) 

 Reidhold v NSW Lotteries held that parties weren’t able to sort out their contractual 
liabilities between themselves because of s 36  

 But, was a misreading of s 36 and s 3A appears to have been overlooked, which intends 
to retain indemnity and contractual liabilities 

 If the defendant benefitted from proportionate liability, then the defendant cannot 
enforce an indemnity on another party 

 S3A (can allocate risk) – goes in a different direction in relation to s36 (states otherwise) 

 Was Justice Barret wrong? 

 Must come to a view whether Justice Barret was wrong in the exam – do you follow if 
you would follow a one-judge decision – or would we argue something differently. 

 
Settlement (Case 2) 

 Proportionate liability does not apply to when the claim in court has not arisen yet 
- But, may apply joint and several liability (Law Reform (Miscellaneous Provisions) Act 

1946 (NSW), s5  applies to claims that are not brought in court  
- Use contribution rights – but Cottonweed must bring an action in open court to claim 

contribution rights – and must prove that itself was liable, and that Georgia was liable 
– SO best not to apportion – if want to protect commercial interests 

 Cottonweed can really only rely on an indemnity from Georgia – but no evidence on this 
 

 
 
 


