
LAWS1015 – Contracts 
Part One - Formation 

Topic 1: Introduction 
Definition of a Contract 

 Legally binding agreement or set of promises between parties 
- A person who makes a promise is the promisor 
- A person to whom a promise is made is the promisee 
- A contract is typically bilateral and executory 

 The parties determine the contractual obligations themselves 

 Any person with ‘capacity’ to make a contract can bind themselves to a contract, but only themselves 
(‘privity’)  they cannot bind others to a contract 

 Legal consequences flow from breach of a contract by a party – damages or termination – a party can 
obtain legal remedies for the breach of a contract: 
- Expectation damages: the monetary equivalent of performance 
- Specific performance: an order to compel performance 
- Prohibitive injunction: an order to prohibit breach 
- Mandatory injunction: an order that some action be taken 

 Contract law as “private law” because it does not involve the State 

 Contract law as “law of obligations” as each party has obligations which are voluntarily assumed 
- Obligations that are imposed by the law falls in the law of Torts 

 
 
 
Theories of Contract Law - Why should the law uphold contracts? 
Objective Theory of Contract law 

 Contract law is concerned with what the parties objectively intend by their mutual exchange of 
promises, rather than their subjective intentions 

 Subjective intention to a contract is somewhat essential to all contracts, however, whether a contract 
has been agreed depends primarily on external manifestation of agreement (i.e. what each party has 
led the other reasonably to believe) 

 PS Atiyah, ‘Contracts, Promises and the Law of Obligations’ (1978) 94 Law Quarterly Review 193 

 ‘conceptual apparatus’ of contract law is of a ‘19th century heritage’ 

 It is ‘an amalgam of classical economics, of Benthamite radicalism, of liberal political ideals and the law’ 

 Contract law is a bilateral executory agreement consisting of an exchange of promises  

 The exchange is deliberately carried out by process of offer and acceptance 

 No performance is required to create the obligation 

 Contract binds parties to performance because parties intend to be bound  Intention creates liability, 
not the consideration (it is just evidence of the seriousness of the promise)  

 Consideration should not be defined by detriment and benefits since it does not fit in the 
classical contract theory 
 e.g. Kim orders something from Tien but cancels the order the next day. Tien can sue Kim for 
breach of contract and is entitled to damages even though Tien has suffered no detriment, and Kim 
received no benefits 

 Executory arrangements are legally binding even though nothing has been paid or done 

 Reasons to uphold executory agreements: 
1) Desire to not disappoint promise 
2) Due to reliance that the other party does performance 
3) Matter of principle of wanting the contract to be performed 
4) The executory contract is a deliberate exercise in risk allocation; shift future risk to another 

party that is better at handling them 

Life Cycle of Contracts: 

Negotiation  Formation  Performance  Discharge 

 

1 of 166



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Australian Woollen Mills v Commonwealth (1954) HCA 

 Material Facts:  
- After WW2, when wool was scarce, the Commonwealth government sent letters in 1946 to 

manufacturers that it would introduce a new policy; a wool subsidy scheme to allow domestic 
manufacturers to purchase wool more cheaply. 

- Relying on this statement by the Cth Government, AWM purchased large quantities of wool for 
two years  before the subsidiary plan ended, its stock pile exceeded the government’s 
prescribed limitation  

- The government stopped the scheme in June 1948 but promised that each manufacturer 
would have a certain amount of subsidised wool. AWM was over this amount and was forced 
to repay the excess subsidy –> AWM sued to recover subsidy on the basis that a unilateral 
contract was formed out of the government’s subsidy scheme 

- Court held there was no enforceable contract, the subsidiary plan was not an offer 

 Legal Principles: 
- A contract is (usually) a quid pro quo (i.e. bargained for exchange) and must have 

consideration to be legally enforceable based on the bargain requirement. 
 Consideration must be bargained for 

- An act must be given in return for an agreed price. 
- Intention to be bound:  

 The presence of a request does not in itself establish a contract.  
o A test for consideration is to see whether there was a request (express or implied) or 

inducement by the promisor to undertake specific action 
 In order to establish a contract, it should made to appear that the statement or 

announcement which is relied on as a promise was really offered as consideration for the 
doing of the act, and that the act was really done in consideration of a potential promise 
inherent in the statement or announcement. 

 Reasoning:  
- The High Court (Dixon CJ, Williams, Webb, Fullagar and Kitto JJ) reasoned that there was no 

quid pro quo and no bargaining.  
 There is a detriment to Woollen Mills because in reliance of the promise (which means no 

bargaining), they bought expensive large woollen stock pile 
 However, there is no bargain  the Govt. did not bargain or induce Woollen Mills to buy 

the woollen stock pile 
 Woollen Mills would have bought wool anyway to produce wool, and the subsidy from the 

government is just a conditional/additional gift 
 Even if there was detriment, it was not bargained for (HCA) 

- The government had put in place a legislative scheme and was not making a contractual offer 
 The government did not made a request or try to induce AWM to buy wool As a result 
AWM paid nothing for the bargain and without an exchange there is no consideration. 
 “A test is … to ask whether there has been a request by the alleged promisor that the 

promisee shall do the act on which the latter relies. Such a request may of course, be 
express or implied. We are really applying the same test if we ask whether the ‘offer’ was 
made in order to induce the doing of the act.” 

- Consideration of the offer:  
 The Privy Council argued that no promise/offer was made by the Commonwealth.  
 Since there was no offer, Mills could not have accepted and its acts could not count as 

consideration for the alleged promise to pay the subsidy. 
- As this is a unilateral contract: ‘between statement or announcement, put forward as an offer 

capable of acceptance by doing an act, and the act which is put forward as the executed 
consideration for the alleged promise, there must subsist a relation of a quid pro quo.’ 
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 Letters of comfort 
- In commercial contexts, 'letters of comfort' are often used where a parent company does not want 

to attract a contingent liability (i.e. ostensibly does not have intention to create legal relations) but 
nevertheless wishes to demonstrate the existence of a policy of guaranteeing the liabilities of a 
subsidiary company. 

- Letters of comfort are NOT guarantees (which are legally binding to pay someone else’s debt) 
 

 

Esso Petroleum Ltd v Commissioners of Customs & Excise [1976] UK 

 Material Facts:  
- A specially made “World Cup Coin” was offered to any motorist who purchased four gallons of 

petrol 
- The Customs & Excise Commissioners alleged that the coins were goods chargeable according to the 

relevant legislation and claimed tax accordingly. 

 Legal Principles: 
- Presumption that there is an intention to be bound to gain commercial advantages. 

 Reasoning:  
- Chappell & Co. Ltd v Nestle Co. Ltd considered in this case.  
- The coin was legally supplied to the customers who purchased petrol and thus taxable. 

Rose and Frank Co v JR Crompton & Bros Ltd [1923] UK 

 Material Facts: 
- The plaintiff, an American company had dealt with the defendant company for some years and then 

entered into an agreement to continue dealing for another three years, subject to termination on six 
months’ notice.  

- Agreement contained the following honourable clause: ”this arrangement is not entered into, nor is 
this memorandum written, as a formal or legal agreement, and shall not be subject to legal 
jurisdiction in the law courts either in the US or England, but is only a definite expression and record 
of the purpose and intention of the parties concerned, to which they each honourably pledge 
themselves...that it will be carried through ... with mutual loyalty and friendly cooperation.” 

- A dispute arose and the English company terminated the arrangement without notice.  
- The US company sued for breach of the contract. 

 Legal Principles: 
- "Honour clauses" make an agreement unenforceable at law. 

 Reasoning: 
- Honour Clause: A statement declares that an agreement is not to be legally binding, with the result 

that the agreement is 'binding in honour only'.  
- Such clauses are not often encountered.  
- They might be used where the parties are prepared to rely on non-legal sanctions, for example, their 

ongoing commercial dealings with each other, as an inducement for performance. 
- The arrangement was not a legally binding contract.  
- The “honourable pledge” clause showed that it was intended to be binding in honour only and not 

intended to create legal obligations.  
- Accordingly, the English company was not bound to give the notice and their termination was valid 

and effective. 
- “This arrangement is not entered into, nor is it memorandum written, as a formal or legal 

agreement, and shall not be subject to legal jurisdictions in the Law Courts… but it is only a definite 
expression and record of the intention of the parties concerned to their honourable pledge…” and 
disputes solved through “mutual loyalty and friendly co-operation” 
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Pipikos v Trayans (2018) 359 ALR 210 

 Material Facts: 
- Trayans (respondent) is the former sister-in-law of the appellant Pipikos 
- 2002: the respondent purchased a property in Clark Road with her then-husband  but respondent was 

the sole registered owner of this property 
- They both made improvements to the property 
- 2004: the respondent, the husband, the appellant and his wife jointly purchased another property in 

Taylors Road  appellant and wife held a half-interest in the property and other half was held by 
respondent’s husband alone  all parties contributed, with partial bank loan 

- In late 2004: respondent and husband purchased another property in Penfield Road, financed partially 
from a bank loan  appellant and his wife paid the deposit and the balance of the purchase price 

- 2012, appellant sought a declaration that respondent held a half-interest in the Clark Road property on 
trust for him  he claimed that in July 2004, he and the respondent’s husband agreed that the appellant 
would accrue half of the respondent’s interest in the Clark road property for $45,000  to be paid by 
funding the respondent and her husband’s share in the purchase of the property on Penfield Road.  

- There was no formal evidence of this agreement, except a handwritten note from respondent  
therefore did not meet formality requirements in s26(1) of the Law of Property Act 1936 (SA) 

- The appellant argued that the doctrine of part performance entitled him to an order of specific 
performance  trial judge dismissed his claim since there was no record of the agreement and there was 
a degree of uncertainty in the terms of the agreement in the note about the parties, the agreement and 
its specific terms 

- The appellant appealed to the Full Court  Full Court dismissed the appeal, holding that the 
requirements of the doctrine of part performance had not been established by the appellant 

- Appellant appealed to High Court on special leave  claimed that it was sufficient for a contracting party 
seeking specific performance of a parol contract to demonstrate that they had been knowingly induced 
by the other party to alter their position on the intention of the contract 

 Legal Principles: 
- Acts relied upon to demonstrate part performance must be unequivocally referable to the alleged 

agreement (Maddison v Alderson) 
- Payment of money is often insufficient act of part performance (Khoury v Khouri) 

 Reasoning: 
- The High court held that neither party performed any actions that were unequivocally referable to a sale 

related to the Clark Road property, and therefore dismissed the appeal 
- The requirement of “unequivocally referable” is not concerned with proof of the particular contract in 

question, but with dealings between the parties which in their nature establish that the parties are in the 
midst of an uncompleted contract for the sale or disposition of land 

- The court is not enforcing the contract – that would be contrary to the Statute of Frauds – but the 
equities generated by its partial performance  

- It is only when the acts of part performance are inherently and unequivocally referable to such a contract 
that it cannot be objected that (contrary to the legislation) it is the parol contract that is being enforced 

- Payment of money is not sufficient act of part performance  it often requires more than just money, 
including making improvements to the land, or taking possession of the land 

Problem Solving Steps for Formalities: 

 Consider a contract for sale of land (or other contracts subject to the same formality requirements)  
1) Is the contract: 

 Evidenced in writing; and 
 Signed? 

2) If “yes” to 1), then the contract satisfies the formality requirements 
3) If “no” to 1), are there sufficient acts of part performance? If so, then equity may specifically 

enforce the contract 
4) If “no” to 1), has one party accepted benefits arising from another party’s performance? If so, 

then the performing party may have a claim in restitution 
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b) Knowledge and Expertise of the Parties (Oscar Chess v Williams; Dick Bentley v Harold Smith) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd [1965] UK 

 Material Facts: 
- Dick Bentley purchased a second-hand car from Harold Smith 
- Before the sale, the defendant told the plaintiff the car had only done 20,000 miles since being 

fitted with a replacement engine and gearbox. 
- Later it was revealed the car had done 100,000 miles 
- Dick Bentley successfully sued for breach of contract 

 Legal Principles: 
- Innocent misrepresentation rebuttal to prima facie inference that a term intended as a 

warranty does not apply if the defendant ought to have known better (with regard to their 
knowledge or expertise) 

- Presumption of the innocent representor (seen in Oscar Chess v Williams) was rebutted 

 Reasoning: 
- The court found that the car dealer’s statement was warranty  he was a car dealer, in the best 

position to check the accuracy of the statement. He made it to induce the sale 
- Lord Denning MR: “If a representation is made in the course of dealings from a contract for the 

very purpose of inducing the other party to act upon it, and actually inducing him to act upon it, 
by entering into the contract, that is a prima facie ground for inferring that it was intended as 
warranty. It is not necessary to speak of it as being collateral. Suffice it that it was intended to be 
acted upon, and was in fact acted upon” 

- Here we have a dealer, who was in a position to know, or at least to find out, the history of the 
car. He could get it by writing to the makers. He did not do so. Indeed, it was done later. When 
the history of this was examined, his statement turned out to be quite wrong. He ought to have 
known better. There was no reasonable foundation for it.  

- This is different to Oscar Chess v Williams because this is a car dealer (instead of a normal 
person)  it is expected that with the knowledge and expertise of the car dealer, he should have 
easily been able to find the history of the car, which he did not do 

- Objectively speaking, Dick Bentley was entitled to rely on Harold Smith’s representations given 
the latter’s objective skill and expertise relative to Dick Bentley’s 

- Harold Smith was a motor dealer and thus, in a better position to know the history of the car 
than Dick Bentley 

Ellul v Oakes (1972) 3 SASR 377 – Zelling J  must be the JOINT OBJECTIVE INTENTION OF BOTH PARTIES 

 Material Facts: 
- Sale of property described as “sewered” when it was not. Vendor thought agent would check  
- Was this contractual warranty?  Court held that a reasonable person would think it was promissory and 

was intended to convey information about the property 

 Legal Principles 
- The objective intention of parties is determined by considering: 

1) How much time elapsed between the statement and reliance? 
2) How important is the statement in the mind of the parties? 
3) Was any formal contract subsequently executed (not including the statement)? 

 Oral representation is not a term if inconsistent with written contract (Equuscorp) 
4) Was the maker of a statement in a better position to ascertain the accuracy of the statement? 

 Statement of opinion can be promissory (Hospital Products) 
- These factors are NOT A TEST!!! They only help an objective assessment of the joint intention of the 

parties, which is the key question. The principal question still remains: 
“On the totality of the evidence, must the person making the statement be taken to have warranted its 
accuracy?” 

- Must observe the promissory terms of the parties and the surrounding circumstances 

 What if a statement is a mere representation and not a promissory term? 
- Cannot sue for breach of contract for damages 

- May still be actionable if deliberately false, negligently made, or misleading and deceptive under the 
Competition and Consumer law. Misrepresentations may also justify avoidance of a contract on 
equitable grounds 
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 Estoppel and Collateral Contracts 
- Hoyts’ Pty Ltd v Spencer doesn’t prohibit use of promissory estoppel to enforce collateral promises 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 
 
IMPLIED TERMS 

 In addition to the terms the parties have expressly agreed, contract law (via the common law or via 
statute) uses different techniques to imply a term or terms into a contract.  

 Express terms are incorporated by explicit agreement of the parties 

 But, implied terms may be implied by courts to facilitate the enforcement of contracts 
- Courts will try to fill the gaps (e.g. Fullagar J in Hall v Busst  parties must agree to the bare 

minimum of parties, subject matter and price  then court will imply other obligations e.g. 
method of payment, time of payment…) 

- Based on presumed intention of the parties 
- Parties can exclude implied terms by expressly stating it in contract (e.g. specific payment method)  
- Entire Agreement Clause is not an obstacle to the implication of terms by courts since court is 

finding terms which parties have initially agreed upon to fulfil their presumed intention 
 
 
 
 
 
 
 
 
 
 
 

Three Broad Categories of Implied Terms in Contract: 
1) Terms implied in fact 
2) Terms implied in law 

- A term will be implied by law if it is necessary for business efficacy (Liverpool City Council v 
Irwin) 

3) Terms implied in trade/custom usage 
- A party may be bound even if it had no knowledge of the term implied by custom or trade usage  
- What really matters is that the custom or the trade usage is sufficiently well-known and exists. 

(Con-Stan Industries) 
4) Terms implied by statute  

Crown Melbourne Limited v Cosmopolitan Hotel  Collateral Contracts 

 Material Facts 
- In 2005, the tenant (Cosmopolitan) and the landlord (Crown) entered into negotiations for new leases of 2 

restaurant spaces in Crown Casino complex  new leases were limited to a term of 5 years only and did not 
contain an option for renewal  they also required Cosmopolitan to undertake major refurbishment works  

- During lease negotiations, Cosmopolitan requested longer lease term considering the substantial cost of 
refurbishment works Crown required it to carry out  Crown refused but evidence indicated they assured 
Cosmopolitan that they would nevertheless be “looked after at renewal time” 

- Clause 2.3 of the lease required Crown to give at least 6 months’ notice before expiry  
- In 2009, Crown gave notice that it would not renew the leases after expiry and ordered Cosmopolitan to 

vacate in 2010 
- Cosmopolitan sued Crown for making representations during the lease negotiations that they were bound to 

grant a further 5-year lease 
- In trial, court found a collateral contract and an estoppel in favour of Cosmopolitan 

 Legal Principles 
- Certainty requirement: the representation is required to be “clear” and “unambiguous” before it can be 

found a promissory estoppel 
- The representor can only be estopped from departing from an assumption which the representee actually 

had as a result of the representation 
- Collateral contract cannot be inconsistent with the main contract 

 Reasoning 
- Not a collateral contract since it was inconsistent with the main contract (similar to Hoyt’s v Spencer) 
- High Court considered whether there was a collateral contract created by Crown’s representations and 

whether Crown was estopped from denying an obligation to grant a further 5-year lease 
- HCA found there was no collateral contract since “looked after at renewal time” could not have objectively 

been understood to amount to a binding contractual promise  it is just “vaguely encouraging” 
 The statement that they would be “looked after at renewal time” was not a collateral contract since the 

statement was too uncertain  it was not promissory in nature 
- Estoppel claim failed since Crown’s statement was not capable of conveying (to a reasonable person) an 

expectation that a further lease would without doubt be granted (on the same or similar terms) 
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Contracts for the Benefit of a Third Party  

 Example: If A promises B, in return for consideration supplied by B, that A will pay $1000 to C, C cannot 
under the strict privity doctrine sue A if she does not pay 
a) Can B claim damages or specific performance of A’s promise to pay C 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
b) Can A and B rescind their contract by agreement without C’s consent? 

 Generally, A and B (contracting parties) can rescind their contract by agreement without C’s 
(the third party) consent. 

 Where C benefits under the contract –-> if you can successfully argue the doctrine of privity 
does not apply (trust, etc), then it is correct to say A and B are obligated to obtain consent 
from C for any changes to their agreement that would impact the benefit conferred upon C. 

 However, Deane J in Trident confirmed that if there are any indications that the parties can 
vary the contract, then an express trust is unlikely to be found because trusts, by their very 
nature, involve the trustee putting the interests of the putative beneficiary before their own 
interests and an ability to vary these is inherently inconsistent with this nature. 
 

Beswick v Beswick [1986] UK  

 Material Facts:  
- Peter Beswick was an elderly coal merchant and sold his business to his nephew John.  
- In consideration, John agreed to pay Peter $6 per week and if Peter died, to pay his widow $5 

per week for the balance.  
- After Peter died, John paid the widow one instalment and then refused to pay.  
- The widow sued John for unpaid arrears and specific performance for future payment. 

 Legal Principles: 
- A third party may succeed in suing the contracting party as the administrator of the other 

contracting party. 
- Nominal damages are adequate and the remedy for specific performance ought not to be 

granted, that would wholly misunderstand the principle of privity. Equity will grant specific 
performance when damages are inadequate to meet the justice of the case. 

 Reasoning:  
- In this case, to sue the defendant as an administrator of the party of a contract was an 

appropriate remedy because of the peculiar circumstances of the case.  
- Because the plaintiff had not been a party to the original contract, she could not sue in her 

personal capacity and was thus restricted to an action as administrator.  
- In her capacity as administrator (the estate), she would have only been entitled to nominal 

damages because the estate did not suffer as the result of John’s default.  
- In other words, this was a case where the plaintiff had a legitimate interest in having the 

contract performed but would not suffer personally (in her capacity as administrator) if it was 
not.  

- To do justice, therefore, an order for specific performance, forcing John to honour his promise, 
was necessary. 

- Nominal Damage: If A sues for damages for breach of contract by reason of the failure to pay, he 
must prove his loss; that may be great or nominal according to circumstances. 
 However, I am inclined to the view that on the facts of this case, damages are nominal for it 

appears that A died without any assets save and except the agreement which he hoped 
would keep him and then his widow for their lives. At all events let me assume that 
damages are nominal. So it is said, nominal damages are adequate and the remedy for 
specific performance ought not to be granted, that is, with all respect, wholly to 
misunderstand that principle. Equity will grant specific performance when damages are 
inadequate to meet the justice of the case. 
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DISCHARGE FOR FAILURE OF A CONTINGENT CONDITION – subset of Discharge by Agreement 

 Distinction between Promises and Contingencies: 
- Contingent: an event that neither party promises to ensure 
 It is different to promissory conditions which are contractual terms 
 E.g. “Subject to contract” (Masters v Cameron) 

 Since the contract fell into Category 3, the condition precedent to formation (which was a 
formal document) was not fulfilled  hence, no contract at all 

 E.g. “Subject to purchaser obtaining satisfactory finance” (Meehan v Jones)  

 Condition qualifies performance of the contract, but the parties are bound by the contract 

 There was a contract so both parties were under obligations  however, if the condition was 
unfulfilled, then both parties are excused from their obligations 

 The vendor was unable to sell to someone else while the buyer found finance  and buyer 
had to act reasonable and honestly in finding satisfactory finance 

- If the contingent condition is a: 
 Condition precedent (to performance), it must occur before the contract is binding. If condition 

failed, the contract is void (Lewes Nominees v Strang) 
 Condition subsequent (to performance): a party is bound to perform, but performance depends 

upon the occurrence of the condition. If the condition fails, the contract is voidable 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Since the contract fell into Category 3, the condition precedent to formation (which was a 
formal document) was not fulfilled  hence, no contract at

Lewes Nominees v Strang  

 Material Facts:  
- Strang granted Lewes an option to purchase land which had to be exercised by 11/11/80, and 

exercise must be by notice accompanied by payment of 10% of the purchase price (10% deposit) 
- The notice and payment was posted on 11/11 but did not arrive until 12/11 
- A photocopy of the notice and cheque was delivered personally on 11/11 

 Legal Principles: 
- If the contingent condition is a condition precedent, the contract is void if the condition failed 
- Conditions precedent concerns the requirements which must be fulfilled before one party is 

entitled to call for performance by the other 

 Reasoning:  
- The option was not exercised properly since exercise depended upon a condition precedent, 

being notice and payment, received by the exercise date 
- The photocopy of the notice and cheque was not sufficient in exercising the option  since the 

notice and payment is a condition precedent to the exercise of the option 
- The condition was not fulfilled as payment had not been provided by that date (because the 

cheque was in the mail) 
- NOTE: the Postal Acceptance Rule did not apply here because as an option, acceptance was 

defined by the terms of the option, which on its proper construction envisaged receipt of the 
cheque by post 

Concut v Worrel 

 Material Facts: 
- Employment contract was formed orally, but later, a written contract was put in place to fix the 

term to terminate the contract 
- The question that the later contract completely supersedes, or simply supplements the earlier 

agreement 

 Reasoning: 
- The court held that the new contract did not overrule the old contract, so the old contract could 

fulfil the gaps in the previous agreement  based on the intention of the parties  so must 
construe the subsequent agreement to see intention of whether the old agreement should 
survive 
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McDonald v Dennys Lascelles Ltd (1933) HCA – Instalments unconditional (independent) from Performance 

 Material Facts:  
- Sale of land contract between R. Co. and the vendor and the vendor himself was a purchaser under another sale of land 

contract with the plaintiff (Dennys).  
- The sale of land was to be paid for by instalments  the final instalment was not paid on time, and the vendor 

purported to terminate for breach 
- The vendor assigned his interest under R Co’s contract to the plaintiff.  
- The defendant (McDonald) guaranteed R. Co’s instalments of payment but never paid.  
- The vendor made default in payment. It appeared to R Co. that the vendor would be unable to complete the contract, R 

Co. repudiated the contract. 
- The repudiation was accepted by the vendor and the plaintiff.  
- Later the plaintiff brought an action against the defendant for the recovery of the amount of the instalment guaranteed.  
- Court held, the guarantor (McDonald) was not liable.  
- Both Parties discharged from further performance of the contract, but rights that’ve already been unconditionally 

acquired not divested or discharged. 

 Legal Principles: 
- An election for termination for breach puts the whole contract to end at the time of its communication, i.e both the 

terminating party and the party in breach are released from all obligations under the contract. 
- Until the contract is terminated, it still exists. Therefore, any obligation that arose prior to the termination still exists, 

e.g., right to sue for damages for breach of contract (e.g. exclusion clause) and the right to payment of money which 
became unconditionally payable before termination. 

- Termination effects future contractual obligations, no effect on past ones. 
- If promisee was unaware of the breach, but then becomes aware, they can terminate. 

 Reasoning:  
- It was held that the rescission of a contract does not extinguish it ab initio, but in futuro, so as to discharge obligations 

under it still unperformed. 
- A purchaser, not in default, is discharged from further performance, and entitled to recover any money paid or property 

transferred by him under it. 
- A vendor, not in default, is also discharged from further performance, and entitled to return of the land and bound to 

restore any money paid. 
- But the vendor cannot have the land and its value too.  
- A deposit is often an exception and intended to be retained if the contract goes off by default of the purchaser 
- Provision for forfeiture of purchase money has been treated as penalties  relief given against such provisions 
- Thus, the vendors could not retain the land and sue for the balance of the purchase money. 

 Can instalments be recovered as liquidated sums regardless of performance? 
- General rule: when purchaser fails/refuses to complete an executory contract for the purchase of land  vendor is not 

entitled to sue for the purchase money as a debt  He can only sue for specific performance or for damages for the loss 
of his bargain  It is only when the contract has been completed by the execution and acceptance of a conveyance that 
unpaid purchase money may become a debt and can be recovered accordingly 

- However, the general rule is excluded "whenever a contrary intention is shown by the express terms of the contract...a 
contrary intention is sufficiently shown in all cases in which by the express terms of the contract the purchase money or 
any part thereof is made payable on a fixed day, not being the agreed day for completion of the contract by conveyance" 

- "In Reynolds v. Fury, court decided that instalments of purchase money, which, by the conditions of a contract of sale of 
land are payable at fixed times before conveyance, become immediately recoverable as debts or liquidated demands, 
notwithstanding that the sale has not yet been completed by conveyance" 

- This means that instalments due on fixed dates before completion may be recovered as liquidated sums regardless of 
performance. 

 However, did the discharge of the contract mean that the purchasers were no longer bound to pay? (that the Plaintiff 
could no longer recover the liquidated sums) 
- Whilst the common rule is that rights and obligations accrued before a contract was terminated remain as they are, it 

doesn't mean that the seller gets to retain both the instalments as well as the property  His accrued right to receive 
the instalment is conditional upon his subsequent performance. 

- In this case, since no consideration was executed by the Plaintiff, the defendant does not 'get' his right to the 
instalment and thus the purchasers have a right to recover it. 

- If there was an express statement saying that the defendant gets to keep the instalment even in the failure of the 
contract, he would be able to retain it. But no such provision exists here. 

 Are the guarantors (the Defendant] still liable for the instalment? 
- No, a guarantee is just an undertaking to transfer liability, and since there is no liability here, there is nothing to transfer. 

 Thus, even a party in breach of a contract will be able to recover instalments already paid under it, as long as they have not 
been unconditionally accrued by the other party. 
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