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Judicial Precedent 

 
Judicial precedent aims to serve the interests of legal certainty to avoid irregular and 
opposing decisions within the law. 
 
This fulfils the need of litigants and their respective advisors to know where they stand. 
 
This need is not served if a lower court is free to create a conflict of authority by declining to 
follow the relevant decision of a higher court. 
 
Stare Decisis 
 
Judicial precedent is based on the Latin principle of ‘Stare Decisis’, which translate as ‘let the 
decision stand’. 
 
This doctrine, enforcing courts to stand by what has been decided, is at the heart of the 
English legal system. 
 
Stare Decisis means a lower court must follow the decision of a higher court in a case of 
similar facts. This is known as a binding precedent. 
 
Stare Decisis refers to the whole decision process and analysis, not the outcome of the case, 
but the reason why the party concerned won the case. 
 
If a precedent is not binding it is known as a persuasive precedent.  
 
Binding Precedent 
 

• Case X (previous) and Case Y (current) may have similar facts. 

• Case X and Case Y may raise similar questions of law and concern similar legal 
principles. 

 
In deciding the outcome of such a case, a judge must know if the points of law and the ratio 
decidendi in the earliest case, Case X, are exactly applicable to the present case, Case Y. 
If the ratio is exactly applicable then the outcome of similar such cases has been decided 
and, based on the principle of stare decisis, the same ratio must apply. 
 
The lead judge will decide the main questions of law and legal principles, if any, that each 
case concerns. 
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Deborah Rhodes, a highly ranked female legal practitioner, believes that women have no 
problem getting into the legal profession as a practitioner but there are many barriers 
preventing their promotion to higher roles and achieving equal pay to male workers. This is 
due to female stereotypes in the workplace and the likely event that a woman will have to 
perform some childcare duties during her career. 
 
These circumstances comes about despite girls achieving higher educational marks through 
GCSEs and A levels, achieving better marks in law degrees and in the pupilage stage. 
However, once becoming a fully qualified practitioner the opportunities for promotion are 
more limited. 
 
Despite this there is no difference between the men and women who work in the legal 
profession. Based purely on clients’ comments surveyors have been told that both male and 
female solicitors listened, communicated and responded well to client’s problems. As an 
objective viewpoint this source is reliable and shows the diversity in the legal profession is a 
good feature. 
 
Legal Ethics 
 
There are lots of conflicting ethical issues surrounding both the law and legal practitioners. 
These include the issue of morality within the law, defending certain client’s behaviour and 
the behaviour of lawyers not confirming with the Code of Conduct. 
 
One of the main ethical issues within the law is client confidentiality. Legal practitioners 
provide advice not control; people go to lawyers for their advice and expertise in translating 
and applying the law. However, client confidentiality concerns keeping any details received 
from a client in confidence. In these circumstances the client has what is known as the Legal 
Professional Privilege. This means that any communication between lawyer and client is 
privileged and the privilege belongs to the client to disclose that information, whether it is 
legal advice privilege or legal litigation privilege. This insures client confidentiality is kept to 
a maximum possible. 
 
Such a situation occurred in the case of Bowman v. Fels (2005) where after the relationship 
between the claimant and the defendant ended, the claimant asserted a right to a beneficial 
interest in the property that they had occupied together, but which was registered in the 
defendant's sole name; in preparing for trial, the claimant's solicitors suspected that the 
defendant had included in his business accounts the cost of non-business related work 
carried out at the property. This was illegal money laundering and broke the defendant’s 
case. The court concluded that the proper interpretation of S.328 was that it was not 
intended to cover or affect the ordinary conduct of litigation by legal professionals. As a 
result the defendant was guilty of his charge. 
 
A second major ethical issue confronting legal practitioners is that of conflict of interests. 
This is often to do with rival clients testing the fiduciary duty (loyalty and honesty) of the 
lawyer by both wanting the best legal advice off a practitioner. This can be over contentious 
matters, such as an argument from two opposing sides, or a non-contentious matter, such a 
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The English Legal System– 101r - The Court Structure 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Supreme Court of the UK 
 

• Deals with around 80 cases per year. 

• Cases reach the Supreme Court if they 
are a matter of legal importance. 

The Court of Appeal 
 

• This court has both a criminal and civil 
division and hears appeal cases only. 
 

The High Court of Justice 
 

• This court has 3 divisions; the Queen’s 
Bench Division, the Chancery Division 
and the Family division. 

The Crown Court 
 

• Deals with serious crimes (indictable 
offences and triable either way 
offences). 

The County Court 
 

• Deals with Civil matters of sums 
between £5,000-£15,000. 

The Magistrate’s Court 
 

• Deals with both civil and criminal offences. 

• Maximum sentence is only 6 months in prison and/or 
£5,000 fine. As a result this court deals with minor crimes. 
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Reaching a Verdict in a Jury Trial 
 
The Jury will go to a jury room once an usher has been sworn in as ‘jury usher’ and from that 
point only the usher can then talk to the jury. The jury deliberations will be undertaken in 
complete secrecy. 
 
Initially a jury used to have to make a unanimous decision but S.17 Juries Act 1974 
permitted a majority decision at the discretion of the judge after 2 hours of deliberations. 
The minimum period a jury must sit for is 2 hours and 10 minutes. 
 
After the Verdict 
 
After the verdict is delivered the defendant will either be found guilty or not guilty of the 
charges. Where the defendant is found not guilty he will be acquitted of his charge and 
released from custody immediately. However, if the defendant is found guilty of their 
charge they will be convicted and sentenced. For trivial offences, like minor speeding 
charges or theft of biscuits from a local shop then sentencing is normally adjourned for 
reports etc. 
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these children's being unmet? they go for help and they are not believed, unmet legal 
needs- yes. Might apply to people who are blacklisted at work.   
Suggest 4/ every 5 person who is gay lesbian, or subject to hate crime do not report the 
crime to the police.  
 
What is an unmet legal need - where a person has a problem that may be solved by going 
through the legal system. It has to be conceptualised by the victim that it is a legal problem. 
In Japan people are looked down upon if they go to court, you don't go to court you solve it 
yourself. If you want to go to court one barrier is cost, another you don't know where to get 
help from - another may be the image of lawyers. ‘Naming, blaming and claiming’ - article? - 
this is a way that seeks to describe how things come to court, not every problem ends up in 
court. Name or identify agreements and then blame somebody then you begin to claim 
against that person, at the moment of claiming a legal person will be involved that’s when 
you introduce the lawyer and there are various bits of work that identity what lawyers do in 
those circumstances many say lawyers are gate keepers. They might advice you have a weak 
case, not worth pursuing- don't waste your money.  They also act as translators - when a 
client comes to a lawyer, the lawyer will talk about it in an easy understandable language, 
and he translates the problem into legal language. They have been called legal interpreters.  
 
There exist people who have legal needs but are not addressed, for e.g. those socially 
marginalised. They may not be looked after by the legal system, as they can be particularly 
vulnerable. Some say this is human rights not being met.  
 
Aierey V Ireland case - at time of case couldn't get divorce in Ireland. She didn't have any 
money, and there was no legal aid for divorce and had to apply to high court to get judicial 
separation and she didn't have money - she sued government in European court and she 
won - breach of her human rights not have legal aid in those circumstances.  
 
Commission report in 2005 ………  
 
Most actions are settled- their research suggests that for every 1,000 greviencies only 8 end 
up in court? 
 
DIY lawyers are going to be coming forward - the difficulty is that these people running the 
websites don't care about the law.  
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