
 
 
 
 

FUNDAMENTAL PRINCIPLES 
OF CONSTITUTIONAL LAW 

 
 
 
 
 
 
 
 

Question Structure 
Thursday, 20 May 2021 
12:06 pm 
Overview of Key Concepts 
Rule of Law 
Federation and Federalism 
Separation of Powers 
Responsible and Representative Government 
Parliamentary Sovereignty 

• Look at the Brexit Case (don't have a question on this case, an example, don’t need to 
know the international law on this) 

• In resolving the issue of whether the government could trigger the Brexit article 50, to 
exit the EU, the court applied these constitutional principles, specifically addressing 
ROL, PS, SOP and Prerogative Powers and Treaties 

• Shows how these concepts are used to solve problems 
• Will have a question on how these concepts are applied to solve these problems, also 

Brexit looked at historical documents to resolve the problems.  
 

Definitions 
Thursday, 27 May 2021 
3:11 pm 
Public Law: Law relating to the state and its citizens, concerned with the scope, content and limits of official 
power as opposed to governing private relations. Focused on the exercise of government power and is 
comprised of constitutional and administrative law  
  
Constitutionalism: Notion that the powers of government need to be defined and limited by law to prevent a 
misuse of power.  
  
Rule of Law: Society is governed according to declared laws rather than arbitrary exercises of power or force 
or fear. Notion that everyone is equal before the law and subject to the law which is accessible, clear and fair 
and is a bulwark between governors and the governed. Reflected in Australia’s Constitution through:  

• Separation of Powers including an independent and impartial judiciary 
• Law made be representatives 
• Law is applied equally and fairly  

  
Constitutional Law: Branch of law that regulates the three arms of government and governs the distribution of 
power between the Commonwealth and states. It provides the source and authority for the exercise of public 
power and defines limits to that power. Sources of constitutional law are the Constitution, Constitutional 
statues and common law which has interpreted the Constitution.  
  
Constitutional Conventions: Customs or practices which are non-legal rules that are habitually followed by 
governments which can’t be enforced by court and have no legal sanction for breach.  
  
Constitution: Basic and paramount law of a state which contains the fundamental rules and defines the 
institutions with power.  

• Written v unwritten Constitution 
• Flexible v entrenched Constitution  

  
The Australian Constitution: The legal document which founded the Commonwealth of Australia, providing 
the power and functions of each level of government and regulates their relationship.  
  
Federalism: Powers of government are distributed between two levels of government. 
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LEGISLATIVE POWERS: 
CORPORATIONS POWER 

  

Corporations Question Structure 
Thursday, 27 May 2021 
8:52 am 
When looking at legislative powers, looking at the validity of laws under those powers.  
Understand the head of power, the scope of the head of power, content, interpret those concepts 
with case law.  

• Adamson Case 
• Go through tutorial questions and answer them 

 
Corporations Power 
Thursday, 20 May 2021 
12:07 pm 

Outline 
• Corporation’s power 

• Constitutional corporations 

• Tests for determining whether a corporation is a trading or financial corporation 

• Scope of the corporation’s power 
  

Corporations Power 
Section 51(xx): ... to make laws ...with respect to 

‘foreign corporations, and trading or financial corporations formed within the limits of the 
Commonwealth’ 

  

• Used to regulate a wide range of activities 

• How far can this head of power be stretched? What can be included under this power? 

• Testing the constitutional validity of laws 

• Whole range of laws can be passed under the corporations powers 

• In-Class Worksheet: Outlines all acts that are valid acts with respect to corporations power 

• Concept of constitutional corporation is important. First thing you will have to decide in cases is 
whether this is a constitutional corporation. 

• Yes this law is valid, but the law doesn’t apply to us because we are not a constitutional 
corporation 

• Is Notre Dame a Constitutional Corporation? 
• Look to definition within s 51 

• We are not foreign, we are not a financial corporation, trading (providing service in return for 
payment), in one of the cases UWA was considered to be a trading corporation. 

• UWA not established in a foreign jurisdiction, even though they have a programme with 
overseas student 

• Contracts with external agencies, and foreign students, will bring in a huge amount, it’s a multi-
billion dollar industry 

• Trading also includes renting property, buying and selling land etc. Conducting project and 
research activities. 
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EXECUTIVE POWERS 
  

Question Structure 
Thursday, 20 May 2021 
12:06 pm 

Keep it focused, this was about the sources of executive powers.  
Review who exercises executive powers, this is your government and this is your crown, and what the 
scope and limits of these powers are. 
S 61 (nationhood powers), legislation passed under s 51 (main one), other sections of the constitution 
and prerogative powers (declaring war, entering into treaties) 
Key Case was the Williams Case 
  

Basic framework for an executive power question 
This is for working out whether something is within federal executive power. 

1. Note the basic definition of executive power, to whom the Constitution grants executive power 
(in s 61), and who exercises it in practice (emphasising the role of convention). 

• Depending on what’s appropriate for your scenario. 

• Suggested basic framework for an executive power question (2) 

2. If it’s not clear whether the power you’re considering actually is executive power, determine 
whether it is better labelled ‘legislative power’ or ‘judicial power’. 

• Delegating legislative power to the executive is OK. 

• Giving the executive judicial power usually isn’t.  We’ve looked at the factors 
distinguishing executive and judicial power last week: same inquiry, but the flip 
side of it.   

3. Consider whether the power might fall under one of the following headings.   

• A specific power granted by a specific constitutional provision 

• A power that the Crown has as a legal person 

• Note that it does not have the full range of powers and freedoms a natural 
person does to contract and spend: Williams. 

• A reserve power 

• A prerogative power 

• These are included within s 61 (Barton v Commonwealth), but s 61 is not 
confined to them (Re Ditfort).   

• If something is within a historically recognised prerogative power, it will be 
within s 61 unless statute has abrogated the prerogative by express words or 
necessary implication (Barton).  

• The express power to execute and maintain the laws of the Commonwealth 

• Eg, ordinary business of government departments (see s 64), or matters of 
national security (Ruddock v Vadarlis). 

• The nationhood power 
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HELD 
• Was part of a legal proceeding. 
• Incorporated in a singe justiciable controversy, not exhaustive in what constitutes justiciable 

controversy.  
• Court held this provision was valid, did not confer non-judicial power, was a step in the process 

of part of a controversy ad part of a process of possible litigation. Concerns the controversy 
relating to pecuniary rights in relation to company matters.  

• Was a judicial power and was therefore valid.  
  

Key Points 
• Judiciary is independent and separate from the legislature and executive. 
• Federal judiciary is governed by Chapter III of the Constitution. 
• Chapter III courts are those vested with judicial power under the Constitution: High Court; 

federal courts and state courts where the federal parliament has vested federal judicial power. 
• Chapter III courts only exercise judicial power. 
• Jurisdiction of Chapter III courts relates to ‘matters’: ss75, 76 
• Federal judicial power may only be vested in Chapter III courts (i.e. in no other 

courts/tribunals). 
• Tribunals that exercise what looks like judicial powers but they are actually non 

judicial powers 
• Chapter III courts may be vested with federal judicial powers only (i.e. cannot be vested with 

non-judicial powers).  
  

Separation of Powers  
Kable v Director of Public Prosecutions (NSW) [1996] HCA 24 (12 September 1996) 
Was the CP Act invalid because it: 

• is not an Act within the meaning of the Constitution Act 1902 (NSW)? 
• breached the doctrine of separation of powers pursuant to the NSW Constitution? and 
• breached Chapter III of the Australian Constitution? 
• Whether these non-judicial powers should be invested in the supreme courts, and 

whether this is a breach of SOP and chapter three.  
  
HELD  

• Has changed how the doctrine of SOP will apply to supreme courts. Doctrine of SOP doesn’t 
apply at the State level.  

• Is this a breach of SOP? Whether this is a breach, is it incompatible with Chapter 3? If the 
courts need to sentence him further, what is the process? 

• Supreme courts have the power to exercise judicial and non-judicial powers.  
• Where does SOP apply? Separation of Judicial and Non-judicial power.  

• Fundamentally what it came down to, themmajority determined that this 
legislation as invalid.  

• Kable Principle: Where the State parliaments confer powers on the State Courts, the 
parliaments cannot confer powers on the state courts that are incompatible with the exercise 
of the judicial power of the commonwealth. Because the state courts are part of an integrated 
system and the fact that they can exercise federal jurisdiction, they cannot exercise powers 
that are incompatible with the federal structure.  

 

Cases 
Thursday, 27 May 2021 
8:54 am 

Boilermakers' Case [1956] 
• Cth Court of Conciliation and Arbitration fined the Boilermakers’ Society for contempt of court. 
• The BS had failed to comply with an industrial award. 

• The BS sought a writ preventing further proceedings as the Conciliation and Arbitration Court 
breached separation of powers under s 71. 

  
HELD 

• The Conciliation and Arbitration Court was an arbitral body not a Chapter III court; could not 
exercise judicial powers.  

  
‘...it is not constitutionally permissible for the Parliament to vest any part of the judicial power of the 
Commonwealth in a body having non-judicial functions.  
If the body is primarily established for non-judicial purposes or has independent non-judicial functions, 
it cannot also be invested with part of the judicial power of the Commonwealth…’ 

R v Kirby; Ex parte Boilermakers' Society of Australia ("Boilermakers' case") [1956] HCA 10 [2]  (2 
March 1956) (Williams J) 

  
Palmer v Ayres; Ferguson v Ayres [2017] HCA 5 (8 February 2017) 

• Queensland Nickle Pty Ltd was placed under administration. 
• Mr Palmer and Mr Ferguson – former directors - on application by the Liquidators were 

summoned by an order of the Federal Court to attend an ‘examination’ on ‘examinable 
matters’ relating to the business of the corporation.  

• The applicants sought a declaration that the summons was invalid. They argued that s 596A 
does not constitute a valid referral of power upon the Federal Court. 

• Conferred a non judicial powers of the court.  
• What were the indicia applied to this? 
• Is this judicial or non-judicial? 
• Is this invalid because it confers non judicial powers on the court exercising 

federal jurisdiction? Did this fall within the power of a judicial indicia, is there a 
matter? 

• Statutory Scheme: s 596A of the Corporations Act 2001 (Cth) – ‘Mandatory Examination’ – 
‘whether a ‘matter’ – what constitutes ‘examinable affairs’ 

• Constitutional Issue: Is s 596A invalid because it is contrary to Chapter III of the Constitution in 
that it confers non-judicial power on the FC exercising federal jurisdiction? 

  
• ISSUE 
• Jurisdiction: is there a ‘matter’? 
• What is the purpose and effect of  s 596A - the summons for ‘mandatory examination’? 

Is this a judicial or non-judicial power?  
Is it ‘incompatible’ with federal judicial power? 
  
HELD 

• Was part of a legal proceeding. 
• Incorporated in a singe justiciable controversy, not exhaustive in what constitutes justiciable 

controversy.  
• Court held this provision was valid, did not confer non-judicial power, was a step in the process 

of part of a controversy ad part of a process of possible litigation. Concerns the controversy 
relating to pecuniary rights in relation to company matters.  

• Was a judicial power and was therefore valid.  
  

• A ‘matter’ means the subject matter for determination in a legal proceeding [26] 
• A ‘single justiciable controversy’ must be capable of identification; but it is not capable of 

exhaustive definition [26] 
• The making of a summons order is a procedure designed to lead to a controversy regarding 

potential rights and liabilities in possible litigation [36] 
• S 596A power ‘looks forward’ – to a controversy relating to pecuniary rights or liabilities or 

wrongdoing [30]  
• S 596A in not a new power – similar powers can be traced back to Court of Chancery that 

permitted the filing of a bill of discovery…[38] 
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• The joint judgment of Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ indicates 
that Parliament might not be able to deem just anything to be necessary, but also makes it 
pretty clear it’d be reluctant to step in.  At 460: 

If … the requirement that a law enacted under s 51 (xxvi) be special were held to evoke a judicial 
evaluation of the needs of the people of a race or of the threats or problems that confronted 
them in order to determine whether the law was, or could be deemed to be, “necessary”, the 
Court would be required to form a political value judgment.  Yet it is clear that that judgment is 
for the Parliament, not for the Court.  If the Court retains some supervisory jurisdiction to 
examine the question of necessity against the possibility of a manifest abuse of the races power, 
this case is not the occasion for an examination of that jurisdiction.   

  
  
Kartinyeri v Commonwealth (1998) 195 CLR 337 (‘Hindmarsh Island Case’) 

• To cut a long story short, the controversy here concerned a bridge between the South 
Australian mainland and Hindmarsh Island.  The South Australian Government approved it, but 
a group of Indigenous Ngarrindjeri persons claimed it would destroy sacred sites. 

• The Minister for Aboriginal and Torres Strait Islander Affairs of the Commonwealth of Australia 
made a declaration under the Aboriginal and Torres Strait Islander Heritage Protection Act 
1984 (Cth) to halt construction of the bridge.  The Federal Court set it aside; another 
application was made.  Because of some wrangling with the report on which the declaration 
would be based, that application hadn’t been determined by the time this case was heard. 

• A new government was sworn in.  The Parliament passed the Hindmarsh Island Bridge Act 1997 
(Cth), basically exempting the building site from the Heritage Protection Act’s safeguards: 
meaning the project could go ahead. 

  

ISSUE 

• Does s 51(xxvi) authorise an Act like that? 
  

HELD 

• In a 5:1 decision (Kirby J dissenting), the Court upheld the Bridge Act. 

• However, there’s not a clear ratio determining that the race power authorises detrimental laws 
targeting a race.  If you accept, as some of the judges did, that the Bridge Act just repealed the 
Heritage Protection Act in a specific regard, it’s simply a matter of the Parliament having the 
power to undo what it does.  ‘The power to make laws includes a power to unmake them’: 
Brennan CJ and McHugh J.  (355) 

  

Gaudron J 
• Gaudron J dealt expressly with the argument that the 1967 amendment meant that the race 

power now only authorises laws beneficial to a race, at least when the laws concern Aboriginal 
Australians (since the motivation behind the amendments was benevolent).  (361–2). 

• She did not think it would be possible to read the provision as limited to facilitating beneficial 
laws for Aboriginal Australians unless it was similarly limited for members of other races.  (362)  
But history didn’t support that limit: and just deleting the words wouldn’t change it so 
substantially.  (363–4) 

• Nonetheless, Parliament doesn’t have free rein.  ‘[T]he power conferred by s 51(xxvi) may only 
be exercised if there is some material upon which the Parliament might reasonably form a 
judgment that there is a difference necessitating some special legislative measure.’  (365) 

• As a result, if there is no relevant difference to hang a special measure on, the power won’t 
apply.  Eg, you couldn’t strip a racial group of citizenship rights.  Citizenship rights aren’t (or 
shouldn’t be) tied to race.  (366) 

• The law must also be ‘reasonably capable of being viewed as appropriate and adapted to the 
difference asserted’.  Otherwise, ‘it could not be concluded that the Parliament formed the 
view that there was such a difference’.  (366) 

• That’s basically what a ‘manifest abuse of the races power’ would mean to her.  
(367)   

• The upshot of all this is that, although you could use the race power to disadvantage a race in 
theory, ‘it is difficult to conceive of circumstances in which a law presently operating to the 
disadvantage of a racial minority would be valid’, especially if you’re talking about Aboriginal 
Australians.  (367)  At 367: 

[P]rima facie, at least, the circumstances which presently pertain to Aboriginal Australians are 
circumstances of serious disadvantage, which disadvantages include their material circumstances 
and the vulnerability of their culture.  And prima facie, at least, only laws directed to remedying 
their disadvantage could reasonably be viewed as appropriate and adapted to their different 
circumstances.   

• Ultimately, though, she adopted the repeal analysis, so the Act was valid anyway.  (370) 
  

Kirby J (DISSENT) 
• One thing Kirby J points out: though the provision could no doubt have facilitated 

discriminatory law at its inception, it hadn’t actually done so.  It had, however, been used in 
more recent years to benefit Aboriginal people.  (391–2) 

• ‘No one could point to an Australian law, made by the Parliament, reliant on 
par (xxvi), which was enacted to the detriment of, or to discriminate against, 
persons on the grounds of their race.’  (392) 

• He also pointed out that no one in this case had argued the Court had no review role when it 
came to ‘necessity’.  (392–3)  ‘The Commonwealth agreed, as a theoretical possibility, that a 
law to exterminate members of a particular race would invite invalidity.’  (393) 

• Kirby J notes the necessity, in constitutional interpretation, of not making the thing mean what 
you want it to mean.  It’s important to ‘[tame] the creative imagination of those who might be 
fired by the suggested requirements of changing times or by the perceived needs of justice in a 
particular case’.  (399) 

• But interpretation doesn’t occur in a vacuum.  ‘Each generation reads the Constitution in the 
light of accumulated experience.  Each finds in the sparse words ideas and applications that 
earlier generations would not have imagined simply because circumstances, experience and 
common knowledge did not then require it.’  (400) 

• Changing circumstances include ‘the changing values of the Australian community itself and 
the changes in the international community to which the Australian community must, in turn, 
accommodate.’  (400) 

• ‘[T]he concept of what it is, in the nature of law, that may be deemed “necessary” and in a 
“special” form for the people of a race, by reference to race, cannot, and should not, be 
understood as it might have been in 1901.’  (412–13) 

• He ends up concluding ‘that the race power in par (xxvi) of s 51 of the Constitution does not 
extend to the enactment of laws detrimental to, or discriminatory against, the people of any 
race (including the Aboriginal race) by reference to their race.’  (411) 

• Construing the power as authorising discrimination disregarded what the Parliament and the 
Australian people were saying with the 1967 amendment.  ‘It would amount to a refusal to 
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