
Preview 

• Week 1 – general principles of equity 

• Weeks 2 & 3 – Assignments in equity; choses in action (intangible form of property) 

• S 12 & 23C of the Conveyancing act  

• Weeks 4 -  Fiduciary relationships 

• Weeks 5 – 11 – Trusts 

• Week 12 – Confidential information 

Class test: 2 questions; one of the nature of equity & equitable property 
(introductory material) + equitable assignments  

What is Equity? 

• “MGL, Equity Doctrines and Remedies 5th ed [1-005]  

“Equity can be described but not defined. . It is the body of law developed by the Court of 
Chancery in England before 1873. Its justification was that it corrected, supplemented and 
amended the common law. It softened and modified many of the injustices in common law, and 
provided remedies where at law they were either inadequate or non-existent” 

• Dal Pont (prologue [P.05]): 

“In the most general sense, equity means fairness in the resolution of disputes 
through the application of good conscience. In Anglo-Australian law, however, 
equity has a specific and unique meaning. It can be described as that body of law 
that, before the Judicature Acts of 1873 – 1875, was administered in England by the 
Court of chancery and was received and administered in the Australian Courts.” 

What is Equity 

Justice Keane – W A Lee lecture, 2009: 

• “When we speak of Thomas Aquinas, it is worth reminding ourselves that Aquinas looked 
to Aristotle, referring to him as “the Philosopher”. Aristotle regarded an even-handed 
willingness to refrain from insisting upon the full measure of one’s legal rights as a very 
great social virtue. He called this virtue “epieikeia”. In Latin it was “aequitas” and in the 
slower Anglo-Saxon tongue, “equity”.  

• “ a metaphorical term, designating the common standard of civil right and expediency combined, 
based on general principles and limited by established doctrines….a judicial and not a personal 
conscience.”  

• About conscience & CL applies generally that sets up rules that applies to everyone  

• Equity applies in personam and individually and acts on the conscience on whom the order 
is direct  

• Conscience is a metaphorical term & the common standards of civil rights> judicial conscience  

• Conscience of equity generally: applies the conscience of the court 

Text 2.4 

• Lift Capital Partners Pty v Merrill Lynch International (2009) 253 ALR 482 at 507: 
‘[u]nconscionability was and remains the fulcrum upon which entitlement to equitable relief 
turns’ 

Equitable jurisdiction is not to prevent conduct that is not right or dishonest or to undefine notions 
of justice and fairness  

Equity is meant to correct situations in which the CL might lead to an unconscionable result 
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• The right to receive royalties from the manufacture of castors not yet manufactured was 
held to be a present right – that is the right to receive the royalties rather than the 
royalties themselves. 

• Barwick CJ: “..if the assignment of part of the chose in action consisting of the promise to 
pay royalties is complete, it is effective to vest the appropriate part of the right equitably in 
the assignee, whether or not the assignment is for consideration or by way of gift. It is only 
if the donee needs the assistance of equity to complete the gift, as distinct from enforcing 
the right given, that he can be met with the defence that equity will not assist a volunteer 

• The royalties themselves were not what was being assigned (as obviously it was future); it was 
the contractual right to receive the royalities was the presently existing right  

Difference; the fruit and the tree  
• The presently existing contractual right to receive the property not the royalities themselves   

Partnership Interests: FCT v Everett [1980] HCA 6 

• Everett assigned 6/13th of his share in a partnership in a firm of solicitors to his wife for 
expressed consideration of $3,832.50. Notice of the assignment was given to the other partners 
of the firm. 

• The Full Bench of the High Court:  
o “A partners interest in the partnership is a chose in action assignable in whole or in 

part….The better opinion seems to be that, though the interest of a partner is an 
equitable interest, it may be assigned under s 12 of the Conveyancing Act, 1919 
(NSW)…The interest, being a chose in action, falls within the expression “debt or 
other legal chose in action” because the section, in providing that notice shall be 
given to a trustee “as a person liable in respect of such debt of other legal chose in 
action” appears to contemplate the assignment by a beneficiary of an equitable chose 
in action against a trustee distinction between mere future income (not yet 
earned) and the share of the partnership interest which is a present right 

Howard v Commissioner of Taxation [2014] HCA 21 

Trying to interpret the terms of an assignment to see what was being transferred from 
one party to another>  

Received equitable compensation due to breach of fiduciary duty (Howard)> he 
attempted to argue that the money shouldn't have come to him but to his company  

Terminology of assignment: "In consideration of [Disctronics'] promises set out in paras 
1 and 3 hereof the directors, and each of them, assign absolutely unto and to the sole use 
of [Disctronics], any award of damages (whether on revenue or capital account), costs or 
interest made in their favour as a consequence of their participation in the joint venture 
or arising out of the proceedings and the ultimate outcome thereof".  

Was a future property because the award of damages (the money itself> the fruit) 
hadn't happened yet  

What was the tree? The cause of action itself  

41. This Court in Federal Commissioner of Taxation v Everett distinguished between an 
equitable assignment of present property for value, carrying with it a right to future income, and 
a like assignment of mere future income, dissociated from the proprietary interest with which it 
is ordinarily associated.  The latter takes effect "when the entitlement to that income crystallizes 
or when it is received, and not before."  Mason CJ observed in Booth v Federal Commissioner of 

Taxation: 

"[I]n some cases it may be impossible to identify a present right to future income divorced 
from the proprietary right which generates that future income.  In such cases an attempted 
assignment deals with future property or an expectancy and operates to vest the future 
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SP is an equitable remedy> protect contracts on transfer of unique assets (e.g painting) but 
shares are not necessarily unique because you can be adequately funded by damages and 
compensation  

• Disposition by way of declaration of trust 

What is a declaration of trust? 

This is a manifestation of an intention by the owner of property that they are no longer 
holding the property for their own benefit but that they are now holding the benefit for 
some other person.  

You can declare a trust if you're a sole legal owner of a property  

What if you're the beneficial owner & you declare a trust of that interest? You are 
creating a sub-trust  

Is this a disposition of an existing equitable interest to be in writing? 

MGL (4th ed) [6-185]:  

“The test for validity of an assignment in this form is that the assignor must indicate an 
intention to immediately and thenceforth hold the property on trust for the intended 
beneficiary. Again specific words are not necessary nor is it essential for the declaration 
to e communicated to the assignee.”  

They're not completely disposing of their interest> s 23C(1) to apply> disposition of 
totality & that doesn't happen in a disposition of a trust  

Writing? 

• Land – s23C(1)(b) 

declaration of trust of a subsisting equitable interest in personalty (a sub trust)- ?? 
(MGL and Radan v Evans). See text 6.41; no writing necessary as no disposition of 
the equitable interest. 

  

Fiduciaries 

• The Nature of the Fiduciary Obligation 

• ‘fiduciary’ means ‘trust like’ or ‘appertaining to trust’  

• It imposes a far higher standard of behaviour than that required of people in other legal 
relationships e.g contractual partners  

• Norberg v Wynrib [1992] 2 SCR 226: 

“In negligence and contract the parties are taken to be independent and equal 
actors, concerned primarily with their own self-interest. Consequently, the law 
seeks a balance between enforcing obligations by awarding compensation and 
preserving optimum freedom for those involved in the relationship…..The essence 
of the fiduciary relationship, by contrast, is that one party pledges himself to act in 
the best interest of the other. …The fiduciary relationship has trust, not self interest 
at its core, and when breach occurs, the balance favours the person wronged.” 

Based on trust not self-interests 

Why argue a fiduciary relationship? 

• Fiduciary  is an equitable relationship: there it will invoke equitable rules of tracing,  

• Tracing: person  who has been wronged can be traced from hand to hand, wrong t0 
wrong  
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• Whoever the property title goes to, the beneficiary can follow it  

Applications of Trusts 

• Individuals and small and private family groups; those subject to the influence of others; 
subject to conditions of maturity, education, gainful employment, sobriety, bankruptcy. 

• for the benefit of large, public religious and secular welfare organisations, 

• in the strictly commercial sphere 

• to a relationship that can be created with express intent, unconsciously, or through the 
operation of law. 

• To minimise or avoid the payment of tax 

• Conditions subject to access of the trust (e.g cannot get it until they're in their 30s etc)  

Essential elements of a trust 

• the trustee, 

• the trust property, 

• the object of the trust (beneficiary or a charitable purpose/object), 

• the personal obligation annexed to the property. 

Trust does not exist as a separate entity: exists in the relationship between these 
elements 

The Trustee 

• Usually the legal owner (but can be  equitable ownership- subtrust)  

• The trustee may be an individual or a corporation or any number or combination of both. 

• The creator of an inter-vivos trust (trust while they're alive) is called the settlor. Where 
the trust is created under a will it is referred to as a testamentary or post-mortem trust 
and the creator of the trust will be the testator or testatrix.  

• Obliged to manage the property in accordance to the deed (obligations set out in that 
[deed is not necessary can be created orally])  

Trustee Act, 1925, NSW 

s14 Powers of investment  

A trustee may, unless expressly forbidden by the instrument (if any) creating the 
trust: (a) invest trust funds in any form of investment, and  

(b) at any time vary any investment.  

Trust Property 

• There must property which is capable of being held on trust.  

• tangible, such as land or personal property, 

• intangible, such as choses in action (debts, contractual rights, trademark or a right 
to the proceeds of an insurance policy), 

o Statutorily created: Jacob’s gives the example of poker machine entitlements 
in Wonall Pty Ltd v Clarence Property Corp Ltd (2003) 58 NSWLR 23 

• Property not capable of assignment: Don King Inc v Warren [2000] Ch 291 at 320-
1  

Contracts of employment were held as trusts> this is not assignable BUT can 
be held on trust 

The Beneficiary 
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• Son held the property on trust for benefit of the mother & after she had died, subject to 
a discretionary trust, to provide the proceeds for the illegitimate son or other members 
of the fathers family  

• George left it to his own children, but this was not valid as it was under trustee for the 
mother & his other family  

Certainty of Intention to Create a Trust 

Commissioner of Stamp Duties (Queensland) v Jolliffe, 

• Jolliffe opened a bank account in the name of his wife with himself named as trustee 

• The High Court said that despite the use of the word ‘trustee’, it had never been 
intended that the account was to be for Mrs Jolliffe’s benefit, nor had Mr Jolliffe 
intended to make a gift of the money to his wife.  

• Knox C.J. and Gavan Duffy J (Isaacs diss): 

“ We know of no case and none was cited, which would justify us in deciding that 
by using any form of words a trust can be created contrary to the real intention of 
the personal alleged to have created it….It is obviously essential to the creation of 
a trust, that there should be the intention of creating a trust, and therefore if upon 
a consideration of all the circumstances the Court is of opinion that the settlor did 
not mean to create a trust, the Court will not impute a trust where none in fact 
was contemplated 

• Even though they used the word "trustee", the true intention of the settlor was not to 
create a trust  

Kauter v Hilton (1953) 90 CLR  

• "Well, I intend to give you 5,000 pounds. So, would you rather have it in shares or in 
trust account?"  

• The deceased opened a number of bank accounts, in his name as trustee for the 
plaintiff, each with about £500 pounds in them. 

• On each occasion he gave the passbook to the plaintiff and she kept it in her wardrobe. 

• The deceased later told the plaintiff that the money would receive a better rate of 
interest if it was put into government bonds invested it in bonds in his own name.  

• Held: “the testator intended to create a present trust and to clothe the plaintiff with all 
the rights of a cestui que trust immediately upon the deposit of the moneys in the 
various trust accounts”. 

Byrnes v Kendle [2011] HCA 26 
• Signed an acknowledge inf avour of his former wife Ms Byrnes "1. Subject to clause 2, 

[Mr Kendle] stands possessed of and holds one undivided half interest in the Property as tenant 
in common upon trust for [Mrs Byrnes] absolutely ('the [Byrnes] Interest'). 

• D.  The Parties by this deed acknowledge that their respective entitlements to interests in the 
Original Property are transposed into interests in the New Property.“ 

• Given its statutory and factual setting, Jolliffe should not be taken as authority for the 
general proposition that where there has been an explicit written declaration of trust, 
unaffected by vitiating factors evidence is admissible to contradict the intention to create a 
trust manifested by the declaration.  Isaacs J, who dissented in the result in Jolliffe, 
observed:   
"An open declaration of trust is … an expression of intention that is final and beyond 
recall." 

• Where parties expressly sign of an acknowledgement of trust, they cannot say they did not have 
an intention to create an intention  
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• Tinsley, the legal owner moved out. She later sought an order for possession of the 
house from Milligan. 

• On normal principle Milligan would have an interest through the doctrine of 
resulting trust because she had also contributed to the purchase price regardless of 
not being on the name. The problem was that she would need to argue on the basis 
of the fraudulent activity.  

• The House of Lords held that because Milligan did not need to plead or rely on her 
tainted purpose in order to prove the existence of the resulting trust she was 
entitled to relief. 

• Therefore her unclean hands were not going to deny the relief that she sought 
because she didn’t need to rely on it due to resulting trust arising.  

• Nelson v Nelson (1995) 184 CLR 538  

• Mrs. Nelson was entitled to a subsidized war service loan but only for the purchase of 1 
property.  

• She bought a house and put it in the names of her 2 children.  She bought a second house 
with the use of the subsidized loan. She had an illegal purpose in the purchase of the first 
property.  

• The mother claimed the proceeds from the sale of the house as hers. The daughter 
claimed that the presumption of advancement applied so as to vest title in her.  

• Presumption of advnacement: if the father puts property in the name of his children or 
husband in the name of wife then the presumption of addvancement indicated that the 
father  presumed, if he wanted to make a gift then he would have  

• Presumption of resulting trust is rebutted> intended to make a gift of the property  

• Issues: 

• Did the presumption of advancement apply to mothers who provided the purchase 
price in the name of the children? – Yes it did 

• Would the High Court apply the Tinsley v Milligan test for the voiding of trusts for 
illegality? – Not it did not. They established an approach of looking at the 
underlying policy of the legislation that had been breached  

o The aim of the legislation was to facilate the purchase property to elligible 
people that didn’t have other property  

o It wasn’t illegal so she was permitted to buy more than one, the aim was allow 
the subsidiary for only one property  

Robins v Robins [2006] WASC 301 

• Tesoriero v Tesoriero [2007] NSWSC 54  

• Day v Couch (text 17.39) 

Public Policy 

Those tending to promote immorality: 

Re Ayles’ Trusts (1875) 1 Ch D 282: trust for illegitimate children  

Status of Children Act 1996 (NSW), sections 5, 6 

5   All children are of equal status 

(1)  For the purposes of any law of the State by or under which the relationship between 
any person and the person’s father and mother (or either of them) arises, that 
relationship and any other relationship (whether of consanguinity or affinity) between 
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Margo Kingston - SMH 
“Peter Costello's Charities Act in its present form is the greatest threat to free speech in 
Australia since John Howard tried to define political protests and union pickets as 
"terrorist acts" last year. It took a backbench revolt to change his mind  
As Peter Costello tries to hose down his incendiary assault on free speech through tying 
tax relief for charities to their willingness to drop or downgrade public advocacy for the 
underprivileged and the powerless, perhaps he'll take time to reflect on what he used to 
believe in.” 
Extension of Charitable Purpose Act 2004  
Charities Act 2013  
  
The Meaning of ‘Charitable Purpose’ 
  

• Statute of Elizabeth 1601.  
“The relief of the aged, impotent and poor people; the maintenance of sick and 
maimed soldiers and mariners, schools of learning, free schools and scholars in 
universities, the repair or bridges, ports, havens, causeways, churches, sea-banks 
and highways’ the education and preferment of orphans’ the relief, stock or 
maintenance of houses of correction; the marriages of poor maids, the 
supportation, aid and help of young tradesmen and persons decayed; the relief or 
redemption of prisoners or captives; and the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers and other taxes.” 

Text 18.6 
• the relief of poverty 
• care of aged persons and the sick; 
• care of soldiers and mariners; 
• advancement of education through universities and schools; 
• repair of bridges, havens, ports, churches and highways; 
• the care of orphans; 
• the maintenance of prisons; 
• the marriage of poor maids; 
• support for young tradesmen and persons decayed; 
• the relief or redemption or prisoners or captives; and  
• relief for poor persons concerning the payment of taxes 

  
• Pemsel’s case: Lord Macnaughten  

Commissioner for Special Purposes of Income Tax v Pemsel [1891] AC 531  
1. trusts for the relief of poverty; 
2. trusts for the advancement of education; 
3. trusts for the advancement of religion; and 
4. trusts for other purposes beneficial to the community not falling under any of the 

preceding heads. 
  

3. Charities Act 2013 
s 5  - an entity is charitable if it is a charity and the definition of charity is as follows: 
charity means an entity: 

a. that is a not-for-profit entity; and 
b. all of the purposes of which are: 

i. charitable purposes (see Part 3) that are for the public benefit (see Division 2 of this Part); 
or 

ii. purposes that are incidental or ancillary to, and in furtherance or in aid of, purposes of the 
entity covered by subparagraph (i); and 

a. none of the purposes of which are disqualifying purposes (see Division 3); and 
b. that is not an individual, a political party or a government entity. 
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• Not just land; personal property (tangible/intangible)- who has beneficial title?  

• For priority issues  

• Taxation issue  

Plowman J: 

“A man does not cease to own property simply by saying ‘I don’t want it.’ If he 
tries to give it away the question must always be, has he succeeded in doing so or 
not’ (Vandervell v IRC [1966] Ch 261)” 

• History of resulting trusts 

St Germain said in 1532: 

If a man seised of land make a feoffment thereof, and it appeareth not to what use 
the feoffment was made, nor is it upon any bargain or other recompence, then it 
shall be taken to the use of the feoffor, except the contrary can be proved. 

Where there is a transfer made & theres no evidence for why the transfer was 
made, it will revert to the transferor  

RT exists because equity presumes theres was a purpose to create one 

It arises in the absence in any express intention 

Q1. has there been an effective transfer of that property in the first place? If not, then 
you don’t need to worry about RT because the property never left  

• The role of intention in resulting trusts 

Two primary judicial sources/coment of RT  

• Megarry J in Re Vandervell’s Trust’s (No.2) [1974] 1 All ER 47 

• Lord Browne-Wilkinson in Westdeutsche Landesbank Girozentrale v Islington 
London Borough Council [1996] 2 All ER 961 

Re Vandervell’s Trust’s (No.2) [1974] 1 All ER 47 

The deed of option of repurchase of the shares in favour of Vandervell’s private 
company did not set out the basis on which the company was to hold the shares after 
repurchase.  

Primary problem: the  deed by which an option was given to V to repurchase shares for 
royal college, this deed hadn't set out who was to be given the option: was it V's 
company or was it as trustee before the whole situation commenced> if trustee, what 
were the conditions for this? 

If it was to be on trust (as it was before the transaction began) the terms of the trust 
needed to be clarified. 

Megarry J: the deed was ‘indeed, too short, and too simple’. Since there had been no 
declaration of trust to repurchase the shares, the royal held the shares as a RT for V. 
failure to identify the intended beneficiary  

Megarry J (at 68): 

• If a transaction fails to make any effective disposition of any interest it does nothing. 
This is so at law and in equity, and it has nothing to do with resulting trusts.  

• Normally the mere existence of some unexpressed intention in the breast of the owner 
of the property does nothing: there must at least be some expression of that intention 
before it can effect any result. To yearn is not to transfer.  

• Before any doctrine of resulting trust can come into play, there must at least be some 
effective transaction which transfers or creates some interest in property.  
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Constructive Trusts 
• Large operation of RT & advancement: operate within family relationships: CT also has 

an application in this area 

• Statute of frauds: rules of evidence> no one related could give evidence about it> 
therefore a new employment opportunity arose- give evidence in which they had no part 
& no knowledge- give evidence in place of parties who couldn’t  

• Made it easier to avoid a real contract where no writing had been produced- orally> 
couldn’t prove it  

What is a Constructive Trust? 

• Implied/resulting/constructive trusts are immune of writing under s 23CA 

• Whereas express trust gives effect to a settlors intention to tfransfer a beneficial interest 
in property, a CT is imposed by law where it would be unconscionable of an owner of 
property to deny another person a beneficial interest in property  

• Wrong to stay intention is completely irrelevant because there are situatons where it is 
relevant  

• Scott on Trusts (4th ed, 1989 Vol 5 at [462.4]): 

• “the court finds from the circumstances that some of the consequences that would 
follow from the creation of an express trust should also follow” 

• a party ‘is not compelled to convey the property because he is a constructive trustee; it is 
because he can be compelled to convey it that he is a constructive trustee.” 

• Constructive trusts.. need: 

 “certainty of subject matter, trustee, beneficiary and a personal obligation attached 
to the property. Thus the beneficiary has a proprietary interest” (Young [6.650] 

Summary of differences & other forms (express) 

• the role of intention- express: intention is crucial- CT: this can be imposed irrespective  

• constructive trusts are not always subject to the requirement of writing – constructive 
and implied trusts are excluded from the operation of s 23C Conveyancing Act 

• the quantum of the remedy 

• the obligations of the trustee. (express trust: property vested to trustee on trust- this 
effects their conscience) CT: the process works in reverse; fact that the trustee's 
conscience is effected that gives rise to a trust  

Express trust: trustee has strict obligations> to ensure that a trust fund is properly 
invested for the benefit of beneficiaries  

CT: refrain from obtaining the property for their own benefit> account to the 
beneficiaries to the extent of B's equitable ownership> can be imposed on strangers 
but have received trust property in breach of trust  

• Although constructive trusts have the same requirements for trustee, beneficiary and 
trust property they do not arise in relation to charitable trusts.  

Similarities 

• The same facts will often give rise to both a resulting and a constructive trust, (and also 
to estoppel in some cases) in which event the claimant will obviously seek whichever 
trust is most likely to be beneficial.  

• An express trust may also arise on the same facts: see  Bahr v Nicolay (No 2) (1988) 164 
CLR 604.> can give rise to both express & constructive trusts  

-acknowledgement by the thompsons can rise to express trust, whereas majority 
held it gave rise to a constructive trust 

CT is more beneficial because it prevents trustee the beneficiary therir rights  
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“the broad principle of equity [is] that he who received information in confidence shall not 
take unfair advantage of it.. he must not make use of it to the prejudice of him who gave it 
without obtaining consent.” 

• Fusion Fallacy? 

Heydon Laughlin p17  

“The House of Lords has on two recent occasions awarded damages for invasions 
of privacy which were found to constitute a breach of confidence and the issue of 
damages being a common law and not an equitable remedy was not discussed or 
controverted. See Douglas v Hello! [2006] QB 125: and Campbell v MGN Ltd 
[2004] 2 AC 457. The law in England may, accordingly, be deviating markedly 
from Australian law on this issue.” 

The Equitable Jurisdiction 

Moorgate Tobacco v Philip Morris (No 2) (1984) 156 CLR 414  
• Principles of confidential informaiton in equity: 

1. Equity will intervene by reason of the circumstances in which the defendant 
obtained the information, rather than by any intrinsic value or importance in the 
information itself,  

2. The jurisdiction is based on notions of trust and confidence but a pre-existing 
relationship based on these notions is not necessary, 

3. As the jurisdiction is not compensation based, damage to the plaintiff by the 
misuse of the information, or at least pecuniary damage may not be an essential 
element; personal embarrassment or discomfort need not be measurable in 
monetary terms, 

• Feeling embarrassed etc is enough to call for equitable compensation  

4. It is not only consensual disclosures that are covered. It will also apply in 
circumstances where the information has been stolen 

• The relevant question to ask is “What is the confidee entitled to do with the information, 
not what use is prohibited” (MGL). 

Elements of the modern action of breach of confidence  

Coco v A N Clark (Engineers) Ltd [1969] RPC 41 : Megarry J sets out the elements 
of the modern action; 

• The information must have the necessary  quality of confidence about it. 

• The information must have been imparted in circumstances importing an 
obligation of confidence. 

• There must be an unauthorized use of that information to the detriment of the 
party confiding the information. 

• The Element of Secrecy 

• The information must be secret  

• Ansell Rubber Co Pty Ltd v Allied Rubber Industries Pty Ltd [1967] VR 37: the question to be 
asked is whether such an element of secrecy remained that except by improper means there 
would be difficulty in acquiring the information.  

• The information must not have entered the public domain> if its been paitented, then 
its public domain  

• Lucasfilm Ltd v Ainsworth [2008] EWHC 1878 (Ch) 

• Lennon v News Group Newspapers [1978] FSR 573 
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