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Relevance and Prejudice 
 

Policies and purposes of evidence law 
Policies/priorities for the law of evidence: [Scott’s version of section 6] 

- Ascertain the truth 
- Create party freedom in the presentation of evidence 
- Receive significantly probative evidence 
- Exclude irrelevant evidence 
- Exclude disproportionately prejudicial evidence 
- Quality control 
- Speed and economy 
- Efficiency and finality 
- Procedural fairness 
- Promote other social values 

 
 

Evidence Act ss 5-6 
5 Application 
(1) If there is an inconsistency between the provisions of this Act and any other enactment, 
the provisions of that other enactment prevail, unless this Act provides otherwise. 
(2) Despite subsection (1), if there is any inconsistency between rules of court made under 
any enactment with the concurrence of 2 or more members of the Rules Committee and this 
Act, the provisions of this Act prevail. 
(3) This Act applies to all proceedings commenced before, on, or after the commencement of 
this section except— 
(a) the continuation of a hearing that commenced before the commencement of this section; 
and 
(b) any appeal from, or review of, a determination made at a hearing of that kind. 
*** 
Some other Acts have specific provisions for specific proceedings, e.g. Family Courts Act. 
The more specific Act will prevail over the Evidence Act. 
If there is a conflict between the Evidence Act and the High Court Rules the Evidence Act 
prevails.  
 
 
6 Purpose 
The purpose of this Act is to help secure the just determination of proceedings by— 
(a) providing for facts to be established by the application of logical rules; and 
(b) providing rules of evidence that recognise the importance of the rights affirmed by 
the New Zealand Bill of Rights Act 1990; and 
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(2) Subpart 1 of Part 2 (which relates to hearsay evidence) and subpart 2 of Part 2 (which 
relates to opinion evidence and expert evidence) do not apply to evidence referred to under 
subsection (1). 
*** 
e.g. Judge can look up facts in reliable sources like a history or anatomy textbook.  
 
Kapi v MOT 
Facts: one party wanted judicial notice of “the violent nature of life in Porirua”.  
Court: Not able to be judicially noticed under s 128.   
 
Zundel 
Facts: Nazi skinhead type who wrote a Holocaust-denying pamphlet. He handed out the 
pamphlet on a street corner. He was prosecuted for “spreading false news”. He definitely 
spread the information and it counted as news. It is obviously false.  
Defence: truth. Pretty clear why this one wasn’t chosen.  
Second defence: the information is false but the defendant honestly believed it was true when 
he wrote it.  
Prosecution – wanted the Judge to judicially notice that the Holocaust actually took place.  
Defence – argued that judicial notice should not be allowed because it would make the 
defence of truth harder to argue. Essentially argued that it was unfairly prejudicial.  
Court: found for the defendant, it was unfairly prejudicial. The prosecution did have to prove 
that the Holocaust did happen.  
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1 – responding to a challenge to witness’s veracity or accuracy based on a) previous 
inconsistent statement of the witness or b) a claim of invention on the part of the witness [s 
35(2)(a)] 
Generally, for rape cases, the defence is either that the complainant made it up or that the sex 
was consensual. Both defences will necessitate the defence undermining the credibility of the 
complainant. This triggers this exception and the complainant’s previous consistent 
statements are admissible.  
 
R v Simi 
Facts: The complainant alleged she had been raped at a backpacker hostel. She had filled out 
an incident report form at the hostel that contained a statement that was helpful to the 
defence. The alleged inconsistency between her evidence in chief and the incident form was 
dealt with under cross-examination by the defence, when the complainant accepted the 
accuracy of the report. On appeal it was argued that the Crown, in re-examination, should not 
have been permitted to refer the complainant to other matters in the report that supported her 
allegations of rape. Court: rejected that argument and held that the challenge to the 
complainant remained and required a response through reference to other parts of the incident 
report. 
 
R v H 
Facts: historical sexual abuse case. Woman accused her father of sexually abusing her over a 
period of six years. Many years passed before she made a formal complaint. Crown has a 
second witness, O, who will testify that in September 1988 the complainant told her about the 
sexual abuse and gave some details. Defence argument was that she was making up the 
allegations because in December 1988 (complaint made) she was failing college.  
Court: testimony from O about complainant’s September statement is now admissible as a 
previous consistent statement in response to the defence’s challenge that she invented it. 
 
S v R 
Facts: child sexual assault case. Defendant was arrested and gave a recorded police interview 
where he stated that he didn’t do it and the child complainants were lying. He gets up on the 
stand and says the same thing. Prosecution on cross-examination challenged this and said that 
he must be lying.  
Court: applies the rule to the defendant. Previous consistent statement admissible to respond 
to this challenge.  
 
2 – integral part of the events before the court [s 35(2)(b)] 
The witness is allowed to repeat things on the stand if they form an integral part of the events.  
e.g. repeating what was said to a 111 operator, or during the offence.  
 
3 – mere fact that complaint has been made (criminal case) [s 35(2)(c)] 
The fact that the complainant then went to the Police to lodge the complaint is admissible. 
The substance of the complaint is not (unless a difference exception is engaged).   
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Scott – there is a lot of case law that when looking at documents, you can divide it into 
privileged and non-privileged sections (redacting).  
SC: acknowledged that in some cases you can divide up a communication into its naturally 
occurring and defensibly divisible parts. In this case though, there were no such breaks in the 
communications. There was no way to sensibly divide which sentences were privileged and 
which were not. The topics discussed were very intertwined.  
Defendant’s claim failed.  
 
Crime fraud exception 
67 Powers of Judge to disallow privilege 
(1) A Judge must disallow a claim of privilege conferred by any of sections 54 to 
59 and 64 in respect of a communication or information if satisfied there is a prima facie case 
that the communication was made or received, or the information was compiled or prepared, 
for a dishonest purpose or to enable or aid anyone to commit or plan to commit what the 
person claiming the privilege knew, or reasonably should have known, to be an offence. 
(2) A Judge may disallow a claim of privilege conferred by any of sections 54 to 59 and 64 in 
respect of a communication or information if the Judge is of the opinion that evidence of the 
communication or information is necessary to enable the defendant in a criminal proceeding 
to present an effective defence. 
(3) Any communication or information disclosed as the result of the disallowance of a claim 
of privilege under subsection (2) and any information derived from that disclosure cannot be 
used against the holder of the privilege in a proceeding in New Zealand. 
*** 
Crime fraud exception – cannot use lawyer client privilege to get your lawyer to help you 
commit crimes. Doesn’t matter if the lawyer does not know that you plan to commit a crime.  
(2) e.g. third party criminal defendant who claims that in order to make his defence, he needs 
to admit evidence that is privileged between other criminal defendant and his lawyer.  
Necessary to enable the presentation of an effective defence – Scott: unsure what this means 
in NZ. Not many cases on it.  
Scott’s test: evidence must not be available from any other source + without the evidence 
defendant is significantly less likely to be able to raise a reasonable doubt.  
Canada – good case law. Very strict view.  
UK – no exception for this.  
 
Waiver of privilege  
Three ways in which one can implicitly waive a privilege: 

1) By voluntarily producing or disclosing any significant part of the privileged 
communication in circumstances that are inconsistent with a claim of confidentiality (s 
65(2));  

2) By acting in a way that puts a privileged communication “in issue” in a proceeding (s 
65(3)(a)); 

3) By instituting an action against the privilege holder in such a way so as to put the 
privileged communication in issue (s 65(3)(b)). 
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(a) the nature of the statement; and 
(b) the contents of the statement; and 
(c) the circumstances that relate to the making of the statement; and 
(d) any circumstances that relate to the veracity of the person; and 
(e) any circumstances that relate to the accuracy of the observation of the person 
 
R v L 
Facts: woman claimed she was sexually assaulted by her estranged partner. She swore an 
affidavit to that effect and gave testimony under oath (all pre-trial). She then committed 
suicide before the case could be heard at a substantive trial.  
Court: admitted the evidence.   
Scott – hearsay analysis: 

- Is it hearsay? Yes, statement offered by non-witness for its truth 
- Is it admissible under an exception? No 
- Is it admissible under s 18? Yes 

o Reasonable assurance of reliability 
§ Consistent detailed statements under oath 
§ Consistent with physical evidence in the case 
§ Nothing the defendant said disagreed with her evidence apart from the 

consent point 
§ No one could come up with any reason why she would have been lying 

- Is it inadmissible under s8(1)(a)? No? 
 
R v Check 
Facts: gang-involved shooting case. Witness made a statement that the defendant ordered the 
shooting. Defendant charged with murder (he did not do the shooting but the allegation was 
that he ordered it). Witness then died before trial.  
Court: now-deceased witness’ statement was reliable. A key fact was that the witness was the 
defendant’s cousin – not likely to have a motive to incriminate his cousin, evidence was 
likely to be reliable. Statement was also signed with an affirmation of truth. Coincided with 
physical evidence. No proposed reason to lie.  
 
Rameka v R 
Facts: kidnapping and assault. Key prosecution witness failed to show up to court. Police 
called and texted her, enquired with her family, checked her house, enquired with bus 
companies to see if she had left town.  
Court: 16(2)(d) was satisfied. This was reasonable diligence. The witness was unreliable and 
thus the statements could be admitted as hearsay.  
 
H v Police 
Court: there is no particular criteria to satisfy reasonable diligence in finding a witness. It is a 
factual analysis.  
 
Solicitor General v X 
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