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History of equity 
Development of equity 
Timeline: 

- 1066: Norman invasion 
- 1266: Court system has been established 

o King’s bench, common pleas, exchequer 
o Proceedings commenced by writ 
o Not all proceedings fit within existing writs – disappointed litigants petitioned 

the King’s Council  
- King delegated his function to the Chancellor 

o Chancellor heard cases who did not fit into a writ 
o Cases decided based upon his conscience, rather than common law rules and 

precedents 
- Clashes between common law and equity arise, as the Chancellor would sometimes 

quash common law injunctions that he found unconscionable 
- 1616: James I decreed that the Chancellor’s court of equity was valid 

o Common law courts could not review Chancellor’s decisions 
o The two jurisdictions were separate at this point 

- 1860: Supreme Court Act (NZ) 
o NZ courts could apply both equity and common law  

- 1873/1875: Judicature Acts (UK) were enacted 
o Parliament created a single supreme court of law – effectively merging the 

courts of equity and common law 
o Each division of the court system could administer both equity and common 

law  
o Section 25 provided that equitable rules prevail where law and equity conflict 

 
Jurisdictional debate: fusion vs fusion fallacy 
The merging of the two jurisdictions under the Judicature Acts (UK) and the Supreme Court 
Act (NZ) caused the jurisdictional debate. The heart of the issue is whether the two 
jurisdictions have truly merged, as the Acts state, or whether they are still two conceptually 
and practically distinct bodies of law.  
Allowing the Courts to apply principles of equity and the common law has sparked debate as 
to whether the Acts intended only procedural fusion allowing for greater administrative 
efficiency, or whether they have allowed substantive fusion by merging the rules of law and 
equity.  
 
Fusion 
= the two jurisdictions are both substantively and procedurally mingled. 
Judges can apply equitable or common law rules and remedies as they see fit.  
 
This is the NZ position.  
For all purposes now material “equity and common law are mingled or merged” – Cooke P in 
Aquaculture  
“Law and equity have mingled or are interacting” – Cooke P in Day v Mead  
“A full range of remedies should be available as appropriate, no matter whether they 
originated in common law, equity, or statute” – Cooke P in Aquaculture  
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Trusts 
Settlor = a person who intends to create a trust  
Trust property = that the settlor has a legal interest in (can be anything - land cash etc)  
Trustee = there must be a trustee to manage it  
Beneficiaries = there must be beneficiaries of the trust  
Memorandum of wishes = there must be a memo of wishes to guide (not dictate or binding) 
the Trustees in how to make decisions  
 
Express vs implied trusts 
Express trust 
= an express trust is one which is deliberately established, usually with a degree of formality. 
Each party has agreed to assume their respective roles. It is a fiduciary relationship where a 
trustee holds or deals with property for the benefit of beneficiaries (or a purpose).  
 
TA s 13 Characteristics of express trust 
The characteristics of an express trust are as follows: 
(a) it is a fiduciary relationship in which a trustee holds or deals with trust property for the 
benefit of the beneficiaries or for a permitted purpose; and 
(b) the trustee is accountable for the way the trustee carries out the duties imposed on the 
trustee by law. 
 
TA s 15 Creation of express trust 
(1) An express trust may be created— 

(a) by or under an enactment; or 
(b) by a person (the settlor) who, clearly and with reasonable certainty (and subject to 
any formalities prescribed by any enactment),— 

(i) indicates an intention to create a trust; and 
(ii) identifies the beneficiaries (or classes of beneficiaries) or the permitted 
purpose of the trust; and 
(iii) identifies the trust property. 

(2) A trust created under subsection (1) commences when a trustee holds property of the 
trust. 
 
Three ways to create an express trust: 

1. By will [testamentary trust] 
2. Inter vivos 

a. Trust deed [classic express trust] 
b. Declaration of self as trustee 

 
Implied trust 
= an implied trust is one that was not deliberately established. These are often implied by 
law, e.g. constructive or resulting trusts.  
 

Express trusts 
Fixed vs discretionary express trusts 
Fixed 
= the interests of each beneficiary are specified.  
 
Key characteristics: 
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to usurp the settlor’s wishes in entrusting the assets to the trustees. Any incompatibility must 
be at such a level that the proper administration of the trust is seriously adversely affected 
and it has become difficult for a trustee to act in the interests of the beneficiary.  
 
Replacement of trustee 
Who can appoint replacement trustees – TA s 92 

- For retiring trustees: 
o Person nominated under the trust deed [TA s 92(2)(a)(i)] 
o If there is no one nominated under trust deed, the remaining trustees [TA s 

92(2)(a)(ii)] 
o If there are no remaining trustees, the retiring trustee [TA s 92(2)(a)(iii)] 

- For replacing removed trustees: 
o Person nominated under the trust deed [TA s 92(2)(b)(i)] 
o The remaining trustees [TA s 92(2)(b)(ii)] 
o PPPR property manager, POA (property) holder, liquidator (if corporate 

trustee in liquidation) [TA s 92(2)(b)(ii)] 
- For replacing deceased trustees: 

o Person nominated under the trust deed [TA s 92(2)(c)(i)] 
o Remaining trustees [TA s 92(2)(c)(ii)] 
o Executor or administrator of deceased trustee’s estate [TA s 92(2)(c)(iii)] 

 
The Court also has the power to replace trustees – TA s 114.  
 
How trustee is replaced – TA s 113 
(1) If a trustee retires or is removed or dies while in office and it is necessary (because the 
trustee was a sole trustee or because the terms of the trust require it) to replace the trustee, a 
person with the power to appoint trustees must appoint a replacement trustee. 
(2) If a trustee retires or is removed or dies while in office and it is not necessary to replace 
the trustee (because the number of remaining trustees meets or exceeds the minimum number 
specified in the terms of the trust), a person with the power to appoint trustees may, but need 
not, appoint a replacement trustee. 
 
 
Divesting and vesting of trust property upon change of trustees 
TA s 116 
The execution of the document of appointment, removal, or discharge: 

- divests the trust property from the persons who were the trustees immediately 
before the document was executed; and 

- vests the property in the persons who become and are the trustees as joint tenants 
without any conveyance, transfer, or assignment (but subject to any liabilities 
attaching to the property). 

 
Other procedural requirements in TA ss 117-120.  
 
 
Trustees’ remuneration and expenses 
Generally trustees do not get paid.  
The Trust deed can allow for remuneration.  
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Testamentary dispositions 
Formality requirements 
Must be over 18 years old to execute a will.  
Exceptions: 

- Married (s 10) 
o If will made and executed before marriage date but in contemplation of 

marriage, the will shall be valid from the date of the marriage  
- Military and sea-going persons (s 9(4)) 
- Consent of family court (s 9(3)) 

 
Wills Act 2007 s 11 

- In writing 
- Signed by the testator 
- Signed by two witnesses 

o Witnesses cannot be beneficiaries [if they are, their dispositions are invalid 
per WA s 13(1)] 

o Dispositions to a witness’ spouse are also void [WA s 13(1)] 
 
Signing = A mark which will-maker intends to be signature is sufficient (initials, thumbprint) 
“Your loving mother” valid [Re Cooks Estate].  
First two page initialled, none on others valid [Re Wilkins]. 
 
Validating a document as a will 
If the document or testamentary wishes do not comply with the formalities, it can be declared 
a valid will under s 14(2):  
“The High Court may make an order declaring the document valid, if it is satisfied that the 
document expresses the deceased person’s testamentary intentions.” 
 
Re Broomhall Estate 
Facts: unsigned draft will seeking to be validated as a will.  The lack of a signature was not 
great. Solicitor gave affidavit evidence as to the instructions received by the deceased.  
Court: the will was validated.  
 
Re Campbell 
Facts: two draft wills. The deceased had checked over the first draft and requested changes, 
the solicitor drafted the second version in accordance with those changes but the deceased 
died before seeing or signing the second draft. Second draft was the one sought to be 
validated.  
Court: will was validated.  
 
 
Capacity 
A testator must have testamentary capacity at the time that they give their instructions 
[Parker v Felgate]. 
  
This means that the testator [Banks v Goodfellow]: 

- Understands the nature of act and extent of disposed property   
o Scientific precision not required [Re Rhodes] 
o Must understand the impact of appointing an executor [Green v Green] 
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Children alleged that the wills had been mutual and they wanted an equal share.  
Held: these were mirror wills, not mutual wills.  
 
Intervivos dispositions that take effect upon death 
Donatio mortis causa 
= enables a person in their lifetime to give property to someone upon their death.  
 
Essential elements: 

- Donor must give property in contemplation that they might die 
- Dominion of property must have passed to donee 
- Gift is conditional – if donor does not die, property returns 

 
Northcott v Public Trustee 
KEY = can infer the contemplation of death by previous conduct.  
Facts: deceased was ill. She handed the book to her aunt and dies the following day.  
Held: the proper inference was that, when the deceased handed the pass-book to her aunt, 
although she then said nothing about her death, she had the same thought in mind as she had 
expressed to the friend on the previous day; and, that the gift was accordingly made in 
contemplation of death. 
 
Wilson v Paniani  
KEY = claim failed due to lack of possession.  
Facts: donor was very sick. She was visited by a member of her former company and told she 
was entitled to money from the company. She was given a cheque. Her neighbour visited her. 
Donor and neighbour were close. Donor gave the cheque to the neighbour. It was then 
discovered that the cheque should have been for more. Company reissued the cheque with 
more money. Gave the new cheque to the donor’s solicitor. Donor died. The neighbour 
claimed DMC for the new cheque.  
Held: claim failed. What Mrs Paniani gave to the plaintiff was the right to recover such funds 
as the cheque ultimately produced. If it did not produce any that did not give a right of action 
against the estate. Nor could it be identified as relating to the larger sum ultimately paid over. 
That had been paid over not as a result of the cheque but as a result of Mrs Paniani's 
entitlement under the pension fun.  
 
King v Dubrey  
Facts: donee was given a key, key opened a box, box contained documents of title necessary 
to transfer the property.  
Court: sufficient, DMC upheld.  
 
 
Secret trusts 
Trusts can be fully secret or partly secret.  
Fully secret = trust is not disclosed in the will.  
e.g.  used to be used to provide for mistresses or illegitimate children where the deceased did 
not want that made public.  
 
Half secret = secret trustee receives the property as a trustee. The secrecy is around who the 
beneficiary is.  
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