
LAND EXAM NOTES 

Table of Contents 

General concepts ....................................................................................................................... 4 
Four types of estate in land: ......................................................................................................................... 4 
Legal vs equitable interests in land ............................................................................................................... 4 
Three conveyancing systems ........................................................................................................................ 5 
Adverse possession ....................................................................................................................................... 6 

Competing equitable interests in land ........................................................................................ 7 

Indefeasibility ............................................................................................................................ 9 
LTA provisions ............................................................................................................................................... 9 
Deferred vs immediate indefeasibility ........................................................................................................ 10 
Manifest injustice ........................................................................................................................................ 11 
Fraud ........................................................................................................................................................... 12 
Statutory exceptions to indefeasibility ....................................................................................................... 15 
In personam claims ..................................................................................................................................... 15 
Compensation ............................................................................................................................................. 16 

Caveats .................................................................................................................................... 18 
Extinguishing a caveat ................................................................................................................................. 19 

Airspace ................................................................................................................................... 20 

Subsoil, minerals, and water .................................................................................................... 21 
Subsoil ......................................................................................................................................................... 21 
Minerals ...................................................................................................................................................... 21 
Water .......................................................................................................................................................... 21 
Fixtures ....................................................................................................................................................... 21 

Maori land and land tenure ..................................................................................................... 22 
Colonisation and Maori land ....................................................................................................................... 24 
Te Ture Whenua Maori Act ......................................................................................................................... 27 
Customary title claims ................................................................................................................................ 29 

Title to beds of water bodies ................................................................................................... 32 
Riverbeds .................................................................................................................................................... 32 
Lake beds .................................................................................................................................................... 36 
The foreshore .............................................................................................................................................. 36 
Bed of the sea ............................................................................................................................................. 36 
Land and water boundaries ........................................................................................................................ 37 

Mortgages ............................................................................................................................... 37 
Three essential elements ............................................................................................................................ 38 
Indefeasibility .............................................................................................................................................. 39 
Order of priorities ....................................................................................................................................... 41 
Equitable mortgages ................................................................................................................................... 42 
Implied covenants, conditions, and powers ............................................................................................... 42 

Mortgagor’s right to redeem .................................................................................................... 43 
The equity of redemption ........................................................................................................................... 44 

Mortgagee’s remedies ............................................................................................................. 45 

1 of 87

This file was downloaded from StudyLast.com. It is not allowed to publish it elsewhere. Only the buyer can use this file.



Procedural requirements ............................................................................................................................ 45 
Acceleration clauses .................................................................................................................................... 47 
In personam remedy ................................................................................................................................... 47 
Power of sale remedy ................................................................................................................................. 47 
Mortgagee’s duties ..................................................................................................................................... 49 

Easements ............................................................................................................................... 51 
Terminology ................................................................................................................................................ 51 
Essential characteristics of easements ....................................................................................................... 52 
Types of easements .................................................................................................................................... 53 
Creation of easements ................................................................................................................................ 56 
Modification and extinguishment of easements ........................................................................................ 58 
Remedies for disturbances of easements ................................................................................................... 59 

Covenants ................................................................................................................................ 59 
Terminology ................................................................................................................................................ 59 
Interpretation of covenants ........................................................................................................................ 59 
Enforcement of covenants .......................................................................................................................... 61 
Modification and extinguishment of covenants ......................................................................................... 62 
Remedies .................................................................................................................................................... 64 

Leases ...................................................................................................................................... 65 
Terminology ................................................................................................................................................ 65 
Requirements of a lease agreement ........................................................................................................... 65 
Essential elements of a lease ...................................................................................................................... 66 
Types of leases ............................................................................................................................................ 66 
Creation of a lease ...................................................................................................................................... 66 
Rights and obligations of lessor .................................................................................................................. 68 
Rights and obligations of lessee .................................................................................................................. 70 
Mutual stipulations ..................................................................................................................................... 73 
Renewal and extension ............................................................................................................................... 74 
Subleases .................................................................................................................................................... 75 
Remedies .................................................................................................................................................... 75 

Joint tenancy ........................................................................................................................... 77 
The four unities ........................................................................................................................................... 78 
Determination (ending) of joint tenancy .................................................................................................... 79 

Tenancy in common ................................................................................................................. 79 
Joint tenancy vs tenancy in common .......................................................................................................... 80 
Creation of tenancy in common ................................................................................................................. 80 
Determination (ending) tenancy in common .............................................................................................. 81 

Company lease schemes .......................................................................................................... 81 

Cross-lease tenancy in common schemes ................................................................................. 82 
Disadvantages of cross-lease ...................................................................................................................... 82 
Advantages of cross-lease ........................................................................................................................... 82 

Converting cross-lease to fee simple title ................................................................................. 82 

Unit Titles Act schemes ............................................................................................................ 83 
Unit Titles Act 1972/2010 ........................................................................................................................... 83 
Stratum estates ........................................................................................................................................... 84 
Procedure .................................................................................................................................................... 84 
Unit Titles Act 2010 (new features) ............................................................................................................ 84 
Dispute Resolution ...................................................................................................................................... 85 
Cancellation ................................................................................................................................................ 85 
Timeshares .................................................................................................................................................. 86 
Retirement Villages ..................................................................................................................................... 86 

2 of 87

This file was downloaded from StudyLast.com. It is not allowed to publish it elsewhere. Only the buyer can use this file.



General concepts 
Doctrine of tenure  
= all land can be traced back to the ultimate ownership of the Crown.  
 
Estate  
= an abstract concept representing certain rights to be exercised in respect of land.  
An estate in land entitles the owner to exclusive possession – the possession may be enjoyed 
currently or in the future (as in where there is a life estate granted from a fee simple).  
Other rights in land that do not give the right to exclusive possession are interests in land.  
Peter Birks – estates are slices of time.  
 
Four types of estate in land: 

1. Fee simple 
a. Freehold; uncertain duration 
b. How does it end? If owner dies intestate and without heirs = vests in Crown 

2. Life estate 
a. Uncertain duration (lifetime of grantee which is not certain) 
b. How does it end? When grantee dies the estate reverts back to the grantor or 

their heirs 
c. While the life estate holder is exercising their rights, the grantor/heirs (fee 

simple holder) can still exercise some rights, e.g. they can sell the property but 
the buyer will be subject to the life estate restrictions until the life estate 
holder dies 

d. Life estate with remainder 
i. A has fee simple 

ii. A grants life estate to B and gives remainder to C 
iii. This means that if B dies, C takes on the remainder 

3. Stratum estate 
a. Uncertain duration 
b. Created by statute – Unit Title registration 
c. Allows people to have essentially a fee simple estate in an apartment  

4. Leasehold  
a. Certain duration or able to be rendered certain 
b. Defined: “the legal right to exclusive possession of land for a certain period 

less than the period for which the landlord holds the land” 
c. A lease is carved out as a lesser estate from a fee simple, and there can be 

subleases under each lease 
 
Remainder vs reversion 
The key difference between a reversion and a remainder is that a reversion is held by the 
grantor of the original conveyance, whereas "remainder" is used to refer to an interest that 
would be a reversion, but is instead transferred to someone other than the grantor. 
 
e.g. so the interest left after a life estate ends is a remainder if it goes to someone other than 
the grantor, or a reversion if it goes back to the grantor.  
 
 
Legal vs equitable interests in land 
Four key differences 
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Botany Land Development Ltd v Auckland Council 2014 
KEY = the onus is on the caveator to prove the interest in land which they are 
protecting. The threshold is “a reasonably arguable case.” The court still has discretion 
to remove a caveat even if you have a reasonably arguable case but only if the caveator 
will not be prejudiced by the removal.  
Facts:  
Held:  
 
A person who lodges a caveat without reasonable cause is liable to pay compensation to a 
person who suffers loss of damage as a result. Defence is that you had an honest belief [s 
148]. 
Unless the court orders otherwise, a caveat against dealings must not be lodged by or on 
behalf of the same person to protect the same estate or interest as a caveat that has been 
removed or has lapsed [s 146].  
 

Airspace 
“ad coelum” maxim 
The person who has the soil has it even to heaven and to the middle of the earth.  
 
“sic utere tuo et alienum non laedas” 
So use your own property as not to harm that of another.  
= use your own rights so that you do not interefere with those of others.  
 
Civil Aviation Act 1990 s 97(2) 
No trespass or nuisance by reason only of the flight of aircraft over any property at a height 
above the ground which having regard to [things] and circumstances is reasonable.  
 
Kelsen v Imperial Tobacco 
KEY = property owner’s rights extend into airspace above a building. Interference with 
these rights is trespass.  
Trespass is actionable per se (no proof of damage needed).  
Facts: Kelsen leased a single story shop next to Imperial’s multi-storey building. Imperial 
affixed a sign to their building which extended by 4 inches into the airspace above Kelsen’s 
shop. Kelsen sued in trespass for the sign to be removed.  
Held: Kelsen’s rights did extend into the airspace above the shop at least to the height of the 
sign at common law. No limitation on these rights on Kelsen’s lease. Kelsen’s rights had 
been interfered with – trespass was made out. Trespass is actionable per se.  
 
Bernstein of Leigh (Baron) v Skyviews and General Ltd 
KEY = landowner’s rights are restricted to “such height as is necessary for the ordinary 
use and enjoyment of the land and the structures upon it.” 
Facts: defendant flew over plaintiff’s estate and took an aerial photograph. Plaintiff sued in 
trespass.  
Held: plaintiff cited the ad coelum maxim in support as well as case law relying on the 
maxim. However maxim had previously only been applied in cases where the invasion into 
airspace was into space proximate to the ground/building. Need to balance the rights of 
landowner against the rights of the general public to use airspace. Landowner’s rights are 
restricted to “such height as is necessary for the ordinary use and enjoyment of his land and 
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Maori land being owned by a non-Maori owner does not give an automatic right to have the 
status changed to general land.  
The change of status of the land to general land is inconsistent with the Kaupapa of TTWMA. 
For an application to succeed it would need to be an extraordinary situation. The court will 
not often exercise its discretion to change the status.  
 
 
How does the LTA 2017 respond to the issue in the Warin litigation? 
LTA s 4 – Maori freehold land is subject to the LTA.  
LTA s 55(4)(c) manifest injustice exception to indefeasibility - “failure by a person to 
comply with TTWMA 1993 if the estate or interest is in Maori freehold land.” 
So registration can be cancelled under these grounds.  
 
Customary title claims 
Maori customary tenure of land 
= land held in accordance with tikanga Maori 
 
Native, aboriginal, or customary title  
= common law doctrine on the protection of indigenous property rights upon colonisation.  
 
Radical title 
= A common law principle of colonisation that upon declaration of sovereignty, the Crown 
takes radical title of all land. This is subject to native interests in land.  
Ngati Apa per Elias CJ [28]-[30]: “a technical and notional concept…not inconsistent with 
common law recognition of native property.” 
 
 
Ngati Apa – modern doctrine provides that an interest in land held by Maori in accordance 
with tikanga Maori survived the acquisition of British sovereignty.  
 
 
Mabo v Queensland (No 2) HCA 
KEY = customary title is a common law term. But the rights contained in that title are 
based on the indigenous practices – e.g. how the rights work, succession, etc.  
Brennan J: “Native title has its origin in and is given content by the traditional laws 
acknowledged by and the traditional customs observed by the indigenous inhabitants of a 
territory. The nature and incidence of native title must be ascertained as a matter of fact by 
reference to those laws and customs.” 
 
Te Weehi 1980 
KEY = Recognised Maori customary fishing rights.  
Facts: 
Held: 
 
Ngati Apa (Foreshore and seabed) 
KEY = MLC has jurisdiction to determine the status of the foreshore and seabed.  
Customary interests in the foreshore and seabed are available in principle and legally 
enforceable. Customary interests in the foreshore and seabed have not generally been 
extinguished.  
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- Vendor is the mortgagee and must pay costs to the Registrar. Mortgage agreement 
might have the mortgagor pay costs to the mortgagee. 

- Mortgagee’s duties apply.  
- It is difficult (but possible) to comply with duties if the mortgagee is trying to 

purchase the property.  
- Mortgagee must show the registrar that [PLA s 190(2)]: 

o there is a default that has not been remedied in time frame 
o procedural requirements have been met.  

 
Sale with assistance of the Court 

- Court can make an order permitting the mortgagee to become the purchaser of the 
property [PLA s 200(3)(d)] 

- Again must demonstrate that there is a default not remedied and procedural 
requirements have been followed [PLA s 200(2)] 

 
Private sale 

- Most common method 
- Conditional contract for sale during notice period is allowed [PLA s 124] 
- Mortgagee cannot purchase the property [PLA s 176(2)] 
- Flexible approach towards related entities 

o Tse Kwong v Wong 
§ Sale to company financed and controlled by mortgagee is not in itself a 

breach of duty 
o Agio Trustees v Harts Contributory Mortgages Nominee 

§ Sale to employee of real estate agency used by mortgagee to conduct 
the sale not in itself a breach of duty 

- Mortgagee’s duties under s 176 apply 
 
Tse Kwong v Wong 
KEY = sale to company financed and controlled by mortgagee is not in itself a breach of 
duty. Must be able to demonstrate that you acted in good faith and took reasonable 
steps to obtain best price.  
Facts: mortgagee fixed the reserve price for the auction. His wife then bid that price and won 
on behalf of a company controlled by herself and the mortgagee.  
Mortgagor sued for breach of mortgagee’s duty.  
Held: mortgagee had breached the duty here, but the mortgagor had delayed so long in 
bringing his claim so he only got damages.  
There is no inflexible rule that a mortgagee exercising his power of sale under a mortgage 
could not sell to a company in which he had an interest. Must be able to demonstrate good 
faith and that you took reasonable steps to obtain the best price reasonably possible.  
 
Agio Trustees v Harts Contributory Mortgages Nominee 
KEY = sale to employee of real estate agency used by mortgagee to conduct the sale is 
not in itself a breach of duty.  
Failure to advertise properly will be a breach of duty.  
Facts: ATC mortgaged their property to HCM and then defaulted. HCM exercised their 
power of sale. The property was sold to an employee of the real estate agency used to 
conduct the sale.  
ATC sued HCM for breach of mortgagee’s duties claiming inadequate advertising.  
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2. Under PLA s 301 this is deemed to have occurred by transfer of 
title unless a contrary intention is expressed in the covenant 
instrument.  

3. The benefit of positive covenants cannot be enforced in equity. 
a) e.g. a covenant to maintain a garden cannot be enforced.  

 
 
Enforceability of burden of covenants 

1. The burden of all covenants is enforceable by statute if it is noted on the title.  
a) PLA s 303 – burden is enforceable against successors in title for all types of 

covenants if: 
1. The covenant relates to the burdened land 
2. The covenant “touches and concerns” the land 
3. There is no privity of estate 
4. Notice of the covenant 

1. Deemed if noted on title [PLA s 307, LTA s 52(b)] 
2. The burden of negative covenants may be enforced in equity. 

a) The covenant must “touch and concern” the benefitted land.  
b) Notice must have been given to the successor to the burdened land.  

1. Notation on title is sufficient, equity will deem notice in other ways.  
3. The burden of a positive covenant is not enforceable in equity 

a) Haywood 
 
Haywood v Brunswick Permanent Benefit Building Society 
KEY = the burden of a negative covenant is enforceable at equity. The burden of a 
positive covenant is not enforceable at equity.  
Facts: covenant to repair and maintain a building upon land. New owner had not followed the 
covenant.  
Held: the covenant did not touch and concern the benefitted land and therefore was not 
enforceable.  
Enforcement at equity if the successors have notice is only for negative covenants.  
 
Tulk v Moxhay  
KEY = equity will enforce a negative covenant where the successor in title had notice.  
Facts: T sold vacant land to Elms. E covenanted that he and assigns would keep and maintain 
the garden in an open state. Land sold several times. M bought the land and had notice of the 
restrictive covenant. M claimed privity of contract and said he was not bound. T sought 
injunction to stop him.  
Held: injunction granted as it would be inequitable to allow the covenant to be ignored by 
someone who bought the land with notice of that covenant.  
 
Modification and extinguishment of covenants 
Court may modify or extinguish easement or covenant – PLA s 317 
Court may modify or extinguish a covenant for any of the following reasons: 

- If it should be modified or extinguished due to a change in [s 317(1)(a)]: 
o the nature or extent of the use being made of the benefited land, the burdened 

land, or both 
o the character of the neighbourhood 
o any other circumstance the court considers relevant; or 
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- Distraint/distress (now abolished) 
o Lessor can come onto premises and seize lessee’s goods until rent is paid (or 

other breached obligation is fulfilled) 
- Damages for breach 
- Injunction 
- Specific performance 

 
Remedies that bring the lease to an end: 

- Re-entry and forfeiture (historical) 
- Cancellation under the Contractual Remedies Act 1979 (repealed by CCLA) 

(historical) 
- Code of cancellation under PLA 2007 

o Now this is the only way to bring a lease to an end 
 
Sections 244 to 264 to be code – PLA s 243 
Lessor can cancel a lease: 

- Breach of covenant to pay [s 245] 
o Rent in arrears more than 10 working days 
o Notice of intention to cancel served on lessee 

§ Specific content [s 245(3)] 
o No remedy by expiry of notice period 

- Breach of other covenant [s 246] 
o Notice of intention to cancel served 
o Expiry period finished without remedy 

 
Lessor applying for cancellation based on breach of covenant may [PLA s 244]: 

- apply to a court for an order for possession of the land 
o Takes effect on the date of the order or as specified in the order 
o Can take time to go through court 

- re-enter the land peaceably (and without committing forcible entry under section 
91 of the Crimes Act 1961) 

o Take effect on date of possession 
o No forcible entry allowed (illegal under s 91 Crimes Act) 
o So can be risky 

 
Wood Bay Enterprises Ltd v Wise (2012) (HC) 
KEY = changing keys is peaceable re-entry.  
Facts: The lessors changed key-code and re-entered without physical confrontation. 
Lessee remained in the premises unlawfully and had to be evicted by police. 
Held: re-entry “peaceable” 
 
Dunedin City Corporation v Searl [1916] NZLR 145 
KEY = reasonable notice period will depend on the circumstances.  
Facts: 31 days to remedy a breach of covenant to repair.  
Held: 31 days was not sufficient.  
 
Ingram v Patcroft Properties (2011) NZSC 
KEY = court will strictly adhere to notice period.  
Facts: re-entered property on the 14th day of the notice period.  
Held: entry one day early (on the 14th day of notice period) was unlawful.  
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spouses or partners, or both, and for which the residents pay, or agree to pay, a capital 
sum as consideration ... 

- The Retirement Villages Act 2003 contains provisions to protect the interests of 
residents in such villages 

 
There are many ways to arrange occupation rights for “retirement villages” including 
company lease, unit trusts and contractual licences, but the most common are use of: 

- Unit Titles Act 2010 scheme 
- Cross-lease scheme 
- Contractual licence of occupancy (over 50% use this scheme) 
- A lease for life (take effect as freehold life estate) 

 
Retirement Villages – contractual licence 

- Operator owns both the units and the community facilities 
- Grants exclusive rights of occupation to residents 
- Even if called “licences” they may be leases at law if exclusive possession is given 
- If properly termed “leases” these give greater security, may be registered and may be 

caveated if not registered 
- If only personal licences, the licence – unless intended to be a personal right only – is 

assignable as a chose in action 
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