
Section Commentary Cases 
4 Interpretation 

(1) In this Act, unless the context otherwise requires,— 
admission, in relation to a civil proceeding, means a statement that is— 

(a) made by a person who is or becomes a party to the proceeding; and 
(b) adverse to the person’s interest in the outcome of the proceeding 

child means a person under the age of 18 years 
document means— 

(a) any material, whether or not it is signed or otherwise authenticated, that bears symbols 
(including words and figures), images, or sounds or from which symbols, images, or 
sounds can be derived, and includes— 

(i) a label, marking, or other writing that identifies or describes a thing of which 
it forms part, or to which it is attached: 

(ii) a book, map, plan, graph, or drawing: 
(iii) a photograph, film, or negative; and 

(b) information electronically recorded or stored, and information derived from that 
information 

expert means a person who has specialised knowledge or skill based on training, study, or 
experience 
expert evidence means the evidence of an expert based on the specialised knowledge or skill of 
that expert and includes evidence given in the form of an opinion 
foreign country means a country other than New Zealand 
give evidence means to give evidence in a proceeding— 

(a) in the ordinary way, as described in section 83; or 
(b) in an alternative way, as provided for by section 105; or 
(c) in any other way provided for under this Act or any other enactment 

hearsay statement means a statement that— 
(a) was made by a person other than a witness; and 
(b) is offered in evidence at the proceeding to prove the truth of its contents 

hostile, in relation to a witness, means that the witness— 
(a) exhibits, or appears to exhibit, a lack of veracity when giving evidence unfavourable to 

the party who called the witness on a matter about which the witness may reasonably be 
supposed to have knowledge; or 

(b) gives evidence that is inconsistent with a statement made by that witness in a manner that 
exhibits, or appears to exhibit, an intention to be unhelpful to the party who called the 
witness; or 
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(1) If a defendant in a criminal proceeding does not give evidence, the defendant may not 
offer his or her own hearsay statement in evidence in the proceeding. 

(2) To avoid any doubt, this section does not limit the previous consistent statement rule. 
 
22 Notice of hearsay in criminal proceedings 

(3) In a criminal proceeding, no hearsay statement may be offered in evidence unless— 
(a) the party proposing to offer the statement has complied with the requirements 

of subsections (2), (3), and (4); or 
(b) every other party has waived those requirements; or 
(c) the Judge dispenses with those requirements. 

(4) A party who proposes to offer a hearsay statement in a criminal proceeding, must 
provide every other party with a written notice stating— 

(a) the party’s intention to offer the hearsay statement in evidence; and 
(b) the name of the maker of the statement, if known (subject to the terms of any 

witness anonymity order); and 
(c) if the hearsay statement was made orally, the contents of the hearsay statement; 

and 
(d) if section 18(1)(a) is relied on, the circumstances relating to the statement that 

provide reasonable assurance that the statement is reliable; and 
(e) if section 19 is relied on, why the document is a business record; and 
(f) if section 18(1)(b)(i) or 19(1)(a) is relied on, why the person is unavailable as a 

witness; and 
(g) if section 18(1)(b)(ii) or 19(1)(c) is relied on, why undue expense or delay 

would be caused if the person were required to be a witness; and 
(h) if section 19(1)(b) is relied on, why no useful purpose would be served by 

requiring the person to be a witness; and 
(i) if section 22A is relied on, why the 3 matters comprising the required threshold 

in that section are satisfied. 
(5) If the hearsay statement was made in writing, the notice must be accompanied by a 

copy of the document in which the statement is contained. 
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(4) A Judge may give any directions that are necessary to protect the confidentiality of, or 
limit the use that may be made of,— 

(a) any privileged communication, information, opinion, or document that is 
disclosed to a Judge or other body or person in compliance with a judicial or 
administrative order; or 

(b) any communication or information that is the subject of a direction under section 
69 (confidential information) or section 70 (matters of State) but is disclosed to a 
Judge or other body or person in compliance with a judicial or administrative 
order. 

 
53 Effect and protection of privilege 

(1) A person who has a privilege conferred by any of sections 54 to 59 in respect of a 
communication or any information has the right to refuse to disclose in a proceeding— 

(a) the communication; and 
(b) the information, including any information contained in the communication; and 
(c) any opinion formed by a person that is based on the communication or information. 

(2) A person who has a privilege conferred by section 60 or 64 in respect of information has 
the right to refuse to disclose in a proceeding the information. 

(3) A person who has a privilege conferred by any of sections 54 to 59 and 64 in respect of a 
communication, information, opinion, or document may require that the communication, 
information, opinion, or document not be disclosed in a proceeding— 

(a) by the person to whom the communication is made or the information is given, or 
by whom the opinion is given or the information or document is prepared or 
compiled; or 

(b) by any other person who has come into possession of it with the authority of the 
person who has the privilege, in confidence and for purposes related to the 
circumstances that have given rise to the privilege. 

(4) If a communication, information, opinion, or document, in respect of which a person has a 
privilege conferred by any of sections 54 to 59 and 64, is in the possession of a person 
other than a person referred to in subsection (3), a Judge may, on the Judge’s own 
initiative or on the application of the person who has the privilege, order that the 
communication, information, opinion, or document not be disclosed in a proceeding. 

People claiming privilege may still be 
eligible and compellable witnesses, they 
can just refuse to answer questions that 
would violate the privilege.  
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(2) Without limiting the matters that the Judge may take into account for the purposes of 
subsection (1), the Judge may have regard to— 

(a) the age or maturity of the witness; and 
(b) any physical, intellectual, psychological, or psychiatric impairment of the 

witness; and 
(c) the linguistic or cultural background or religious beliefs of the witness; and 
(d) the nature of the proceeding; and 
(e) in the case of a hypothetical question, whether the hypothesis has been or will be 

proved by other evidence in the proceeding. 
 
89 Leading questions in examination in chief and re-examination 

(1) In any proceeding, a leading question must not be put to a witness in examination in chief 
or re-examination unless— 

(a) the question relates to introductory or undisputed matters; or 
(b) the question is put with the consent of all other parties; or 
(c) the Judge, in exercise of the Judge’s discretion, allows the question. 

(2) Subsection (1) does not prevent a Judge, if permitted by rules of court, from allowing a 
written statement or report of a witness to be tendered or treated as the evidence in chief 
of that person. 

 
leading question means a question that directly or indirectly suggests a particular answer to the 
question. 
If a question could be answered with yes or no, it is likely to be a leading question.  
 

(1) Hannigan procedure – Judge can 
allow leading questions of your own 
witness if they do not cross the line into 
cross-examination. 
Leading questions are allowed for very 
young witnesses as long as the testimony 
is still that of the witness and the leading 
questions are just for clarification.  

Hannigan 
R v E 
Rongonui 

90 Use of documents in questioning witness or refreshing memory 
(1) A party must not, for the purpose of questioning a witness in a proceeding, use a 

document that has been excluded under section 28, 29, or 30. 
(2) A witness must not consult a document that has been excluded under section 28, 29, 

or 30 while giving evidence. 
(3) If when questioning a witness a party proposes to use a document or to show a document 

to the witness, that document must be shown to every other party to the proceeding. 
(4) If a witness proposes to consult a document while giving evidence,— 

You can consult any document you want 
outside of Court. Within Court (ie while 
on the stand) this section applies.  
Must show every other party the 
document.  
If it is for the purpose of refreshing 
memory the document must have been 

Rongonui  
Hannigan 
Rook 
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