
CLAW1001 Foundations of Business Law 

Week 1: The Australian Legal System  
I – issue 

P – principle 

A - authority 

A – application to problem 

C - conclusion 

1. Business and the Law 
x The whole fabric of commerce is woven from a complex legal regime, which regulates all 

commercial activity. Law and commerce, and therefore law and management, are 
inextricably intertwined. 
 

2. The Law and the Legal System 
x Law is the system of control through which society operates. 
x A legal system is the totality of laws that regulates a state. 

i. Requirements of a Legal System 
o A body of laws 
o Some source with the power to create and alter those laws. 
o Some institution or process with the authority to administer and enforce them. 
o Some institution with the power to adjudicate disputes.  

ii. Constitutions 
o A o stitutio  is the asis of a state s legal s ste . Fu the , it is a s ste  of la s, 

customs and conventions which define the composition and powers of the organs of 
the state and regulate the relations of the various state organs to one another and 
to the private citizen. 

iii. The sources of the law 
o Customary law: law established by the habitual use of a group of people over time. 
o Common law: law developed by the course. Common law systems include, for 

example, Australia as a constitutional monarchy or the United States as a 
presidential republic.  

o Legislation (statute law) laws made by a body recognised by the legal system as 
having the power and authority to make laws, usually the Parliament.  

iv. The requisites of law 
o Certainty: enabling people to engage in transactions and relationships, reasonably 

secure in knowing the consequences. 
o Flexibility: responding without undue delay to the challenge of change at all levels of 

society. 
o Fairness: if law is to be accepted by members of society, it should not be inequitable, 

unfair or unreasonable.  
o Accessibility: all people should have access to knowledge of the law, either directly 

or through intermediaries.  
v. Law, morality, justice and social values 

o Morality and justice are not necessary preconditions for a law. 
o A legal system does not operate in a vacuum. To function, it requires the respect and 

cooperation of society.  
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o Political compromise 
o Drafting pressures 
o Unintended consequences 

Fisher v Bell: [1961] QB 394 

x Is a shopkeepe  guilt  of offe i g a fli k k ife fo  sale   displa i g it i  the shop i do  
with a price tag? 

o Difference between offer and invitation – see textbook & week 4 notes.  

The interpretative role.  

x The duty of the courts is to ascertain and give effect to the will of Parliament as expressed 
in its enactment…The  a e ot legislato s, ut fi ishe s, efi e s a d polishe s of legislatio  
which comes to them in a state requiring varying degrees of further pro essi g.  – 
Donaldson J, Corocraft v Pan American Airways Inc. [1968] 3 WLR 714 at 732 

o Parliament is the supreme law- aki g od . It is the Judge s ole to i te p et hat 
the Parliament wrote, not what the Parliament intended to write.  

x The Cou t s i te pretative role may be either narrow or broad, for example: 
o Competition and Consumer Act 2010 (Cth) 

Schedule 2: The Australian Consumer Law 
� Co su e  is defi ed i  s  a d the ou t s i te p etati e ole is 

the efo e li ited.  
� Misleadi g o  de epti e o du t  is ot defi ed a d the ou t s 

interpretative role is very broad – in interpreting such provisions the 
ou ts a e i  effe t iti g the ules .  

Liberal approach 

x According to week 3 tutorial – esse tiall  i te p etatio  i  o te t . 
x We sit he e to fi d out the i te tio  of Pa lia e t a d of Mi iste s a d a  it out, a d e 

do this better by filling in the gaps and making sense of the enactment than by opening it up 
to dest u ti e a al sis.  – Denning LJ, Magor and St Mellons Rural District Council v Newport 
Corporation [1950] 2 AII ER 1226 at 1236 

o Mis hief ule: ou t ust ega d the is hief  eha iou  that the A t as t i g to 
remedy.  

Literal approach 

x If the language is clear and unambiguous, the courts will give the statute its ordinary literal 
meaning.  

x The dut  of the ou t is to i te p et the o ds that the legislatu e has used; those o ds 
may be ambiguous, but, even if they are, the power and duty of the court to travel outside 
te  o  a o age of dis o e  a e st i tl  li ited.  – Lord Simonds, Magor and St Mellons 
Rural District Council v Newport Corporation [1952] AC 189 at 191 

o Golden rule – Cou ts a  ot appl  a statute s lite al ea i g if this leads to an 
absurd interpretation.  

The Acts Interpretation Acts 

x Each jurisdiction in Australia has an Acts Interpretation Act. 
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What is not an offer? 

x A request for information: Harvey v Facey [1893] AC 552 
o Telegraphed through information regarding lowest price. 
o They purported (means intended to do something, but there was a legal 

impediment) to accept the offer. 
o Found that it was simply a provision of information in relation to a question asked 

rather than an offer.  
x A  i itatio  to t eat  is a p eli i a  o u i atio  et ee  pa ties du i g the 

negotiations.  
o For example, price lists, advertisements, calls for tenders, displays of goods in shop 

windows. 
o Not an offer to sell the goods, but instead it is an invitation to make an offer: Fisher v 

Bell [1961] 1 QB 394; Granger & Sons v Gough [1896] AC 325 
o Case example: Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd 

[1953] 1 QB 401 
o Offers are distinguished from invitations to treat. In the case of an offer there is an 

intention to be bound if there is acceptance, whereas with an invitation to treat it is 
an offer only to begin negotiating.  

Unilateral contract 

x Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256 
o Offer- can be made to the world at large disti guish f o  i itatio  to t eat   

considering the intention of offeror), and a party can accept that offer as long as 
they meet the specific terms of the offer.  

� Advertisement wording was so precise it was held to be an offer to the 
world at large.  

� Defe da t lai ed the ad e tise e t as a puff  rather than an offer i.e. 
reasonable persons would not misinterpret it.  

� However, the court found placing 1000 pounds in the bank was interpreted 
a genuine intention to treat as offer, therefore acceptance.  

o Acceptance- communication of acceptance not required for unilateral contract; offer 
accepted by those who actually perform (i.e. acceptance by conduct).  

o Intention to be legally bound- ot just a  ad e tisi g puff  
o Consideration- can be benefit to offeror or detriment to offeree. 
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Unilateral mistake – nature of a document  
 
x Non est factum: a unilateral mistake as to the nature of a document signed by the plaintiff 

where the document was fundamentally and radically different in character from that which the 
plaintiff believed was being signed 
� Effect: contract is void ab initio 

 
x Petelin v Cullen (1975) 132 CLR 355: 

� Petelin, who could not read English, accepted a payment of £50 and, in exchange, gave 
Culle  a  optio  fo  si  o ths to u  Peteli s p ope t  at a stated p i e 

� This option was not exercised within the option period and so lapsed six months later 
� Subsequently, Cullen gave Petelin another payment of £50 (as promised at the time of the 

first payment) and asked him to sign a document that Cullen said was a receipt for the 
second payment 

� However, the document was really an extension of the option (which had lapsed) 
� When Cullen exercised this option, Petelin refused to transfer the property and Cullen sued 

for specific performance 
� Held: 

o The court refused to exercise its discretion to order specific performance on the 
grounds that: 

o the document that Petelin signed was fundamentally and radically different from the 
one that he thought he was signing, and 

o his failure to read and understand the document was not due to carelessness on his 
part (no knowledge of what he was signing) 
  

x Saunders v Anglia Building Society [1971] AC 1004 
� Saunders, a 78-year-old ido , sig ed a do u e t hi h he  ephe s usi ess pa t e  

had told her was a gift of her home to her nephew but which was, in fact, a deed of 
assig e t of the ho e to the ephe s usi ess pa t e  

� Subsequently, the business partner mortgaged the house to pay his own debts and then 
defaulted on the mortgage 

� Consequently, the building society sought to obtain possession of the house 
� Held: 

o Saunders plea of non-est factum failed 
o The court held that there was no fundamental or radical difference between what she 

had signed and what she thought she was signing – either way, the document was a 
transfer (only the transferees were different) 
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IPAC for intention – Rose & Frank 

IPAC for consideration – Currie v Misa 

 

x Phoebe v Ted 

Ted promising $3000 

Phoebe no detriment 

 

Bondi police 

Gladsbrook  

 

 

 

Equity 

3 steps from Walton stores for promissory estoppel 

Promise 

Relied on promise to detriment 

Unconscionable – something that someone would never do. 

 

 

 

Week 7: Contract 4: Factors affecting contract ending the contract 

Factors affecting the contract: void or voidable? ** 

A oid  o t a t A oida le  o t a t 

contract does not exist and has no legal effect o t a t does e ist ut o e of the pa ties has the legal ight to a oid  o  ot pe fo  

contract ineffective with no need for parties 
to take any further action  

contract is effective until one party takes action to terminate/rescind the contract 
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x The case also formed the basis of the modern law of product liability -but today the 
Australian Consumer Law imposes strict liability 

 

Element 1 – Duty of Care 

x Question of law – should a duty be imposed on the defendant to prevent harm? What is the 
limit of such duty?   

o Test of reasonable foreseeability 
o Salient features test 
o Established categories test  

x The question of liability for negligence cannot arise at all until it is established that there is a 
duty of care [owed to the plaintiff by the defendant]  

x The question of law 
o There is no settled methodology, a universal test for determining the existence of a 

dut  of a e … [ ut] the a se e of an agreed formula has not caused difficulty for 
the o e hel i g ajo it  of to t a tio s  - Harriton v Stephen [2006] HCA 17, per 
Kirby J  

o Ho  ide the sphe e of the dut  of a e i  eglige e is to e laid depe ds 
ulti atel  o  the ou t s assess e t of the demands of society for protection from 
a eless ess of othe s  - Hedley Byrnes & Co Ltd v Heller [1964] AC 465 

x Reasonable foreseeability 
o Reasonable foreseeability is a necessary condition for imposing a duty of care  

� Problem: the test of reasonable foreseeability is not a difficult test to satisfy  
x Established categories of duty of care (Most physical injury cases fit within the categories of 

negligence where a duty of care is assumed.) 
o The e og ised ases  – duty of care owed by: 
o owner of premises to persons invited  
o manufacturer – consumer - Grant v Australian Knitting Mills (1935) 54 CLR 49. 
o employer – employee 

� workplace accidents are now largely dealt with under the Workers 
Compensation Legislation  

o school – pupil  
o driver of vehicle – other road users 
o Does duty of care in negligence extend to the family member of the injured person? 

(Jaensch v Coffey (1984) CLR 549). 
Facts 

� The Respondent (Coffey) developed a psychiatric illness because of what she 
saw and heard at the hospital to which her husband was admitted with 
serious injuries caused by the negligent driving of the Appellant  
The law 

� the extent of admissible claims for nervous shock depends on three 
elements: the class of person whose claims should be recognized, the 
proximity of such persons to the accident and the means by which the shock 
is caused  

� for claim in nervous shock, the shock must come through sight or hearing of 
the event or its immediate aftermath  
The court held 
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Question of duty of care in negligent misstatement cases 

Factors to take into account  

x Nature of relationship 
x Special skill (either actually possessing it or holding oneself to possess it) 
x Nature of subject matter 
x Reliance- reasonable reliance creates DOC, actual reliance establishes breach 
x Context of interchange: professional? Social? Information requested? 

6. Negligent acts causing pure economic loss 

What is pure economic loss? 

x Pure economic loss refers to financial loss that is not a result of direct physical injury or 
property damage and is more commonly associated with business and commercial activities  

Caltex Oil (Australia) Pty Ltd v The Dredge Willemstad (1976) 136 CLR 529 

x A dredge damaged an oil pipeline in Botany Bay in Sydney while digging up the floor in the 
bay to deepen the water 

x The damaged oil pipeline resulted in Caltex incurring significant cost in using alternative 
means of transporting oil  

x Important facts: Caltex did not own the oil pipeline. What is the difference if it did?  

Salient features 

x What is the nature of the loss/damage in the case? 
o Pure economic loss 
o Consider why there is reluctance by the Court in awarding damages for pure 

economic loss  
x Consider any salient features: 

o Foreseeability of loss 
o Indeterminacy of liability 
o Vulnerability  
o Individual autonomy 
o Defe da t s k o ledge of isk a d its ag itude 

x The defendant has knowledge or means of knowledge that the plaintiff individually, and not merely as a member 
of an unascertained class, will be likely to suffer economic loss as a consequence of his negligence, and where he 
owes the plaintiff a duty to take care not to cause him such damage by his negligent act. Whether such duty is 
owed will depend upon the facts of the particular cases; but it will be material that some property of the plaintiff 
was in physical proximity to the damaged property, or that the plaintiff, and the person whose property was 
injured, were engaged in a common adventure 
Per Gibbs J 

Is there a general approach?  

x [T]he ele e ts of the elatio ships out of hi h a dut  of a e is i posed  la  ill e 
elucidated in the course of time as particular facts are submitted for consideration in cases 
o i g fo a d fo  de isio .  

Barwick CJ in Mutual Life & Citize s  Assu a e Co Ltd  E att 

Perre v Apand (1999) 198 CLR 180   
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1. Identify relevant section of public 

- INXS case 

2. Consider members of this group  

- Or only reasonable members? 

- Nike case; Parkdale v Puxu 

3. Objective inquiry into whether conduct is misleading or deceptive 

- Evidence useful, but not required 

4. Why has misconception arisen? 

- Hornsby Building Information Centre 

 

Conduct aimed at identified persons? 

x E.g. pre-contractual representations 
o Butcher v Lachlan Elder Realty 

x Relevant audience will be identified targets 
o Test: [What] a reasonable person in the position of the [representees], taking into 

a ou t hat the  k e , ould ake of the [ ep ese to s] eha iou  
o Butcher v Lachlan Elder Realty at 50 

Predictions, opinions, forecasts 

S4(1) ACL 
x Evidentiary provision 
x A representation as to a future matter will be taken to be misleading or deceptive unless the 

maker of the representation can prove that he or she had reasonable grounds for making 
the representation. 

x S4(2): O us o  ake  of ep ese tatio  to p o e that the  had easo a le g ou ds.  

Liability issues 

x Who is liable? 
o Manufacturer or retailer? 
o Company or director? 
o One or many? 

2. Unconscionable Conduct – ss20-22 

Definition 

x I  e e da  spee h u o s io a le  a  e e el  a  e phati  ethod of e p essi g 
disapp o al of so eo e s eha io , ut its legal ea i g is o side a l  o e p e ise  
per Gleeson CJ in ACCC v CG Berbatis Holdings Pty Ltd [2003] HCA 18 

x Sho i g o ega d fo  o s ie e; i e o ila le ith hat is ight o  easo a le  
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� Whether the conduct adversely affects the competitive process in the market 
� Whether the conduct adversely affects consumers or users of goods/services 

in terms of price, quality, availability, choice or convenience  
� Whether the conduct raises the cost of entry into a market or prevents or 

hinders potential competitors from entering the market  
� Whether the conduct can be justified as efficiency or the desire to engage in 

genuine competitive rivalry 
o Problems with the Boral predation/threshold test 

� predatory pricing  
� p ote tio  of o petitio  ot o petito s   
� Difficulty of distinguishing predatory pricing from aggressive competitive 

conduct  
� Market share not market power 
�  su sta tial elo  ost p i i g  ot taki g ad a tage  test 

 

Section 46(1AA) 

Misuse of substantial market share 

x A corporation that has a substantial share of a market must not supply or offer to supply 
goods or services for a sustained period at a price that is less than the relevant cost to the 
corporation of supplying such goods or services, for the purpose of:  

o Eliminating or substantially damaging a competitor of the corporation or of a body 
corporate that is related to the corporation in that or any other market; or  

o Preventing the entry of a person into that or any other market; or  
o Deterring or preventing a person from engaging in competitive conduct in that or 

any other market. 
x Harper Review reform recommendations 

o The Harper Review recommends simplifying the misuse of market power test by 
epla i g the taki g ad a tage fo  the pu pose of…  test ith the sta da d effe t 

of su sta tiall  lesse i g o petitio  test 
x However, Se tio   as u e tl  d afted is oto iousl  diffi ult to esta lish. The th eshold 

of substantial market power is very high (more than half of the cases fail on this point 
alo e  Ale a d a Me ett, What is the o petitio  effe ts test ? , The Co e satio .  

 

 

 

Section 50 

Mergers 

x Prohibited if direct or indirect acquisition of shares or assets 
x Having effect or likely effect of substantially lessening competition in a substantial market  
x ACCC merger guidelines incorporate a market concentration test as a filter. 
x Informal and formal clearance procedures  
x Authorisation on public benefit grounds 
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