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Powers 

External Affairs Powers s 51(xxix) 
S 51(xxix) Gives the Cth the power to make laws with respect to ‘external affairs’ 
Components Subject matter  

• Relations with other countries 
• Geographically external matters 
• International law 

 
Purposive matter 

• Implementing treaties 
 
Undecided component 

• International concern – this aspect of the power has never received a 
majority endorsement of the court and raises questions about what type of 
test of characterisation might meaningfully apply to it → avoid if possible 

Which component does it fall under? 
Relations with 
other countries 

Test: falls within the scope where the law can be characterised as one which touches 
on the subject matter of ‘relations with other countries’ → there is no test for what 
is within the scope of relations with other countries; case law shows it is WIDE 

• It remains unclear how the Court will determine which matters have 
sufficient capacity to affect Australia’s relationships with other countries and 
which do not 

• Potential for application of the proportionality test (Kirby J in XYZ) 
 
Examples for things within the scope of the ‘relations with other countries’ 
aspect of the EA power: 

• Relations of Cth with all countries outside of Aus (Sharkey) 
o Extending to: 

▪ Laws WRT matters affecting Aus’ relations with other 
countries (not just friendly relations) (Seas and Submerged 
Lands Case) 

• E.g. Terrorist Acts as defined in s 100.1 of Crim Code 
(Cth) (Thomas v Mowbray) – acts of terrorism 
connected to Aus’ relations with other countries 

▪ Laws WRT acts of foreign states in so far as they affect Aus 
• Relations with other ‘international persons’ – incl international orgs such as 

the UN and other agencies (Koowarta)  
• Asserting sovereignty over Aus’ territorial sea (SSL Case)  
• Asserting sovereignty over Aus’ continental shelf (SSL Case) 

Matters external to 
Aus 

Test: a mere externality with no Aus connection is sufficient to enliven the EA power 
(Polyukhovich, XYZ) 

• Anything which in its nature is external to Aus (Barwick CJ in SSL Case) 
• Matters or things geographically situated outside Aus (Mason J in SSL Case) – 

valid if the geographical location in which the rel acts were alleged to have 
been done is physically external to Aus (Polyukhovich)  

• XYZ confirms Polyukhovich on mere externality  
• A law relating to a consequence (e.g. economic effects of GFC) not necessarily 

a law relating to its cause (e.g. the GFC) XYZ 
• Does not matter if the law is regulating something almost entirely domestic 

in effect 
Alternative test (dissenting): It is valid under the EA power if there is some 
connection to Aus (Brennan J dissent in Polyukhovich)  

• Need not be a substantial connection but a connection nonetheless 
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Limitations and Guarantees 

Freedom of Interstate Trade and Commerce s 92 
S 92 ‘On the imposition of uniform duties of customs, trade, commerce and intercourse 

among the States, whether by means of internal carriage or ocean navigation, shall 
be absolutely free’ 

General • Test: Does the law impose a discriminatory burden on interstate trade and 
commerce of a protectionist kind (Cole v Whitfield)? → 4 step test 

o A law will discriminate in the relevant sense against interstate trade 
and commerce if the law on its face or in its factual operation subjects 
that trade and commerce to a disability or disadvantage → i.e. for the 
purposes of protecting intrastate trade and commerce from external 
competition 

o Freedom: freedom from imposition on trade and commerce of 
discriminatory burdens of a protectionist kind  

o This has overruled the ‘individual rights approach  
 
1. Is there a burden on interstate trade and commerce? 

Yes → move to STEP 2 
No → law is valid [test finished] 

2. Is there a clear protectionist purpose? 
Yes → law is invalid [test is finished] 
No → move to STEP 3 

3. Is there a non-protectionist purpose?  
Yes → move to STEP 4 
No → law is invalid; presumed protectionist [test is finished] 

4. Is the law necessary to achieve the non-protectionist purpose? 
Yes → law is valid  
No → law is invalid 

STEP 1: Is there a burden on interstate trade and commerce? 
  

Yes → move to STEP 2 
No → law is valid [test finished] 

 
1A Burden  

• Test: has interstate trade been burdened in any way by the law? Has a 
regulation been imposed on interstate traders which makes it harder for 
them to trade if the regulation had not been passed?  

o PQ: are the circumstances of the trader something that is in common 
with the traders in general in the market? Is there evidence that 
something is a feature of the market? 

• The differential burden must be imposed ‘in common circumstance of the 
setting in which the trade occurs’ (Betfair 2) 

o Individual situation: outcome not driven by the particular business 
methods adopted by any particular trader – the particular 
circumstances of an individual trader are not relevant unless they 
apply generally to all traders  (Betfair 2) 

• Examples of burdens: 
o Placing limitations on the size of crayfish that may be sold or 

possessed in a State (Cole v Whitfield) 
o Victorian tax placed on tobacco bought from wholesalers outside of 

VIC (Bath v Alston Holdings) 
STEP 2: Is there a clear protectionist purpose? 

Discriminatory  
Yes → law is invalid [test is finished] 

No → move to STEP 3 
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FUNDAMENTALS OF 
CONSTI LAW 

Precedent and Overruling 
 

The HCA is not bound by its own decisions. 
 
‘The doctrine of stare decisis should not be so rigidly applied to the Cal as to other laws because in such 
cases the Parl cannot legislate to correct the errors of the court’: Queensland v Cth (Second Territory 
Senators Case) (1977) 139 CLR 585, 599 (Gibbs J). 
 
General guidelines for overruling previous decisions: 

1. Seek leave to challenge the correctness of the prior decision: Evda Nominees Pty Ltd v Victoria 
(1984) 154 CLR 311. 

▪ Note the dissenting opinions – ‘Once a matter is before the Court, it is in my view that the 
C requires the Court to dispose of the controversy which it presents in accordance with law. 
No rule of practice can shackle or limit the judicial obligation in that regard’: Re Colina; Ex 
parte Torney (1999) 200 CLR 386, 407 (Kirby J).  

2. Four considerations: John v Federal Commssioner of Taxation (1989) 166 CLR 417, 438 (Mason 
CJ, Wilson, Dawson, Toohey and Gaudron JJ). 

a. The earlier decision did not rest upon a carefully worked out principle drawn from a 
significant succession of cases. 

b. A difference between the reasons of the majority in the earlier decisions. 
c. The earlier decision achieved no useful result but resulted in considerable 

inconvenience.  
d. The earlier decision had not been independently acted on. 

3. Some change in law might be ‘necessary to maintain a better connection with more 
fundamental doctrines and principles’: Imbree v McNeilly (2008) 236 CLR 510.  

4. Overruling requires an ‘evaluation of factors which may weigh for and against overruling’: 
Wurridjal v Cth (2009) 237 CLR 309, 352 (French CJ). 

▪ This evaluation is informed by a strongly conservative cautionary principle. 
▪ An error is not always necessary in order to justify overruling it. 
▪ Reasonable minds may differ on a point of consti interp. 
▪ ‘Fresh interpretations of grants of legislative power and of Cal guarantees may be needed 

to adapt them to new or changed conditions’: Hughes and Vale Pty Ltd v NSW (No 1) 
(1953) 87 CLR 49, 76 (McTiernan J). 

5.  ‘If an appellate court … is convinced that a previous interpretation is plainly erroneous then it 
cannot allow the previous error to stand in way of declaring the true intent of the statute’: 
Babaniaris v Lutony Fashions Pty Ltd (1987) 163 CLR 1, 13 (Mason J). 

6. ‘It is not, in my opinion, better that the Court should be persistently wrong than that it should be 
ultimately right’: Engine-Drivers’ Case (1913) 17 CLR 261, 278 (Isaacs J). 

7. ‘The task is to apply the C, not the judicial decisions’: Buck v Bavone (1976) 135 CLR 110, 137 
(Murphy J). 
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In the Work Choices Case, Gleeson CJ, Gummow, Hayne, Heydon and Crennan JJ noted that ‘to describe 
a law as “really”, “truly”, or “properly” characterised as a law with respect to one subject-matter, rather than 
another, bespeaks fundamental Cal error’: at 72. 
 

 

Interaction Between Heads of Power 
 
Primary rule: 
Each head of power must be construed independently, so that one grant of power cannot be used to 
‘read down’ another: Pidoto v Victoria (1943) 68 CLR 87 (the power to regulate interstate industrial disputes 
through conciliation and arbitration (s 51(xxxv) could not inhibit a law restricting the rights of workers and 
increasing the powers of the Cth Court of Conciliation and Arbitration on the basis of the defence power (s 
51(vi)). 

• ‘In the interpretation of the C it is a mistake to assume too readily that the presence of a particular 
head of power reflects an assumption on the part of the framers that the subject matter was not 
included in another head of power’: R v Lambert; Ex parte Plummer (1980) 146 CLR 447, 465 
(Mason J).  

 
Exception: 
An express restriction in one head of power will operate to restrict another: Bourke v State Bank of NSW 
(1990) 170 CLR 276 (‘Banking, other than State banking’ in s 51(xiii)); A-G (Vic) v Andrews (2007) 230 
CLR 369 (‘Insurance, other than State insurance; also State insurance extending beyond the limits of the 
State concerned’ in s 51(xiv)). 

• The restriction will affect another head of power if the law can also be characterised as a law 
with respect to the head of power which includes the restriction (‘but once it can be 
characterised as a law with respect to banking, it must observe the limits which s 51(xiii) imposes 
on such a law’: Bourke, 288). 

• Other examples of positive prohibitions include: Work Choices Case (2006) 229 CLR 1. 
▪ ‘taxation, but so as not to discriminate between States or parts of States’: s 51(ii). 
▪ ‘bounties on the production or export of goods, but so that such bounties shall be uniform 

throughout the Cth’: s 51(iii). 
▪ ‘… medical and dental services (but not so as to authorize any form of civil conscription): s 

51(xxiiiA). 
• Section 51(xxxv): ‘conciliation and arbitration for the prevention and settlement of industrial disputes 

extending beyond the limits of any one State’ does not include a positive prohibition. The text 
‘expresses a compound conception; the paragraph contains within it, and not as an exception or 
reservation upon what otherwise would be its scope, the element of interstate disputation’: Work 
Choices Case (2006) 229 CLR 1, 128 (Gleeson CJ, Gummow, Hayne, Heydon and Crennan JJ). 

▪ Kirby J (in dissent, with Callinan J concurring) stated that ‘[w]hat is forbidden is the making 
of a law in reliance upon a specified subject matter (such as s 51(xx)) when that law is 
properly characterised as one with respect to another head of power (such as s 51(xxxv)) 
in circumstances where the latter power is afforded to the Federal Parl “subject to a 
safeguard, restriction or qualification” [A-G (Cth) v Schmidt (1961) 105 CLR 361, 371]’: at 
206. 

▪ Kirby J preferred a distinction between express exclusions from power (eg, s 51(xiii) and 
(xiv)) and powers subject to a ‘Cal guarantee, protective of legal rights’ (eg s 51(xxxi) 
– acquisition of property on just terms). 

 
 

 

42 of 81



22 
 

EXTERNAL AFFAIRS 
POWER 

External Affairs (xxix) 
Framers realized the power could potentially be extremely broad. For instance, Quick and Garran 
recognized that s 51(xxix) could prove to be a source of great constitutional debate.  
 
The power to commit Australia to international agreements remains vested in the federal executive as an 
aspect of its prerogative power. However, reforms in recent decades have ensured that Parliament now 
plays a role in the process.  

• Charlesworth, Chiam, Hovell and Williams (2003) – discuss a series of modern reforms that 
enable Parliament to scrutinise, review, report and make recommendations in respect of proposed 
treaty agreements. However, in practice, its role is less practical and more about reducing public 
anxieties about Australia’s relationship with international law. The executive retains the dominant 
treaty-making role. 

 
Case commentary and development: 

• Disturbing the federal balance of powers (Gibbs CJ, Aickin and Wilson JJ in Koowarta): If 
the Cth could pass laws to implement any treaty (regardless of subject matter), it would effectively 
allow the Exec to provide the Legislature with the power to pass laws on any subject whatsoever. 
This would disturb the federal balance of powers, by effectively giving it unlimited legislative power 
and thus erasing the residual powers of the States. 

• ‘International concern’ better left to Parl (Mason J in Tassie Dams): rejected intl concern test 
as it would require the court to decide the question of whether a particular treaty in fact dealt with 
matters of ‘international concern’ – a task for which it cannot readily arrive at an informed opinion, 
and is better left to the executive or legislature. 

• Potentially limitless (Dawson J in Tassie Dams): the scope of Commonwealth legislative power 
is now co-extensive with the potential scope of international agreement. The present construction 
of the external affairs power is potentially limitless, whatever restrictions are imposed or latitude 
allowed in the implementation of a particular treaty. 

o Although, the subject-matter of international agreement is theoretically unlimited, it is 
unlikely that international obligations would be assumed just as a ‘mere device’ to give the 
Commonwealth the means to acquire more domestic legislative power. Such obligations 
are not assumed lightly either. 

o Cooray and Ratnapala (1986): echoed concerns of Dawson J by treating Tassie Dams as 
the climax of a ‘transformation’ of the Constitution, ‘judicially executed … without the 
approval of the people’ by an ‘extraordinary legal subterfuge’ which had brought about ‘the 
translocation of substantial powers from the States to the central government’. 

o However, the Tasmanian Dams Case arguably does not constitute the final blow to 
federalism, because the external affairs power has never really been a ‘heavy lifter’ for the 
Commonwealth when expanding the scope of its power. It has been more the corporations 
and grants powers, in which this has been accomplished. 
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IMPLIED FREEDOM 
OF POL COMM 

Implied Freedom of Political Communication 
 
Implied Freedom of Political Communication: Background: Lange v ABC (1997) 189 CLR 520. 

• Three general doctrines of government which underlie the C: 
1. The concept of a federal system (division of powers). 
2. The doctrine of the separation of powers. 
3. The doctrine of representative government. 

• Sections 7 and 24 of the C requires the members of the Senate and the House of Representatives 
to be directly chose by the people.  

▪ ‘The C is for the advancement of representative government’: FCT v Munro (1926) 38 
CLR 153, 178 (Isaacs J). 

▪ Other sections of the C provide for a system of responsible government. 
• ‘Freedom of communication on matters of government and politics is an indispensable incident of 

that system of representative government which the C creates’: Lange, 559 (The Court). 
▪ Thus, communication concerning political or government matters between the electors and 

the elected representatives, between electors and candidates and between electors 
themselves are ‘central to the system of representative government’: at 560.  

▪ Thus, the implied freedom also applies at the state level: Ausn Capital Television v 
Cth (1992) 177 CLR 106; Stephens v WA Newspapers Ltd (1994) 182 CLR 211, 
232 (Mason CJ, Toohey and Gaudron JJ). 

▪ The choice in ss 7 and 24 must be a ‘true choice’ with ‘an opportunity to gain an 
appreciation of the available alternatives’: at 560. 

▪ ‘The ability to cast a fully informed vote in an election of members of the Parl depends upon 
the ability to acquire information about the background, qualifications and policies of the 
candidates for election and about the countless number of other circumstances and 
considerations, both actual and theoretical, which are relevant to a consideration of what is 
in the interest of the nation’: Nationwide News Pty Ltd v Wills (1992) 177 CLR 1, 69 (Deane 
and Toohey JJ) (successful challenge to a law prohibiting public statements brining the IRC 
into disrepute). This impugned provisions did not touch the electoral process, only a 
government instrumentality. 

• The implied freedom does NOT confer a personal right on individuals: Lange, 560. 
▪ It only precludes the curtailment of the protected freedom by the exercise of legislative or 

executive power. 
▪ ‘It invalidates law and consequently creates an area of immunity from legal control, 

particularly legislative control’: Cunliffe v Cth (1994) 182 CLR 272, 326–7 (Brennan J). 
▪ Overruled Theophanous and Stephens (defence applied to State political matters) – a 

defendant cannot invoke the Cal limitation to claim a personal immunity from suit. 
• The freedom does not only exist during election time: 

▪ ‘If the freedom to receive and disseminate information were confined to election periods, 
the electors would be deprived of the greater part of the information necessary to make an 
effect choice at election’: Lange, 561 (The Court). 
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▪ However, federal awards cannot bind the States in relation to qualifications and 
eligibility for employment, term of appointment and termination on the ground of 
redundancy: at 234. 

• The provisions were held to be applicable to any State which introduces a system similar to the 
Victorian system.  

▪ In this case, this means that the fact that Victoria was the only State affected was not a 
compelling consideration. 

• The Court cannot considered the subjective motives of the Parl and must only consider the 
objective purpose as it manifests in its substance and actual operation. 

▪ The purpose was the resolution of all industrial disputes and thus was not discriminatory. 
 
Industrial Relations Act Case (1996) 187 CLR 416 

• The provision dealing with minimum wages (Div 1 of the new Pt VIA) and certified agreements (Div 
2 of the new Pt VIB) was non-discriminatory as it applied generally, whether or not the person was 
an employee of the State or not. 

• However, they must be read down as they cannot apply to high level government employees. 
 
The One Principle Approach 
 
The question presented by the doctrine requires assessment of the impact of particular laws by such criteria 
as ‘special burden and ‘curtailment’ of ‘capacity’ of the States ‘to function as governments’: Austin v 
Cth (2003) 215 CLR 185, 249 (Gaudron, Gummow, Hayne JJ; with Kirby J agreeing), affd Clarke v 
Commissioner of Taxation (2009) 240 CLR 272 (Gummow, Heydon, Kiefel and Bell JJ). 

• The form as well as the substance and actual operation must be considered. 
• ‘The Cth cannot, by the exercise of its legislative power, significantly impair, curtail, or weaken 

the capacity of the States to exercise their Cal powers and functions (be they legislative, executive 
or judicial) or significantly impair, curtail or weaken the actual exercise of those powers or functions. 
The C assumes the existence of the States as “independent entities”’: Clarke, 298 (French CJ). 

• French CJ saw the implied limitation as requiring a multifactorial assessment of factors including: 
Clarke, 299 

1. Whether the law in question singles out one or more of the States and imposes a special 
burden or disability on them which is not imposed on persons generally. 

▪ If a law singles out a particular state, this will be of ‘considerable significance’ but 
must be weighted together with the other criteria. 

2. Whether the operation of a law of general application imposes a particular burden or 
disability on the States. 

3. The effect of the law upon the capacity of the States to exercise their Cal power. 
4. The effect of the law upon the exercise of their functions by the States. 
5. The nature of the capacity or functions affected. 
6. The subject matter of the law affecting the State or States and in particular to extent to which 

the Cal head of power under the law is made authorises its discriminatory application. 
 
 
Austin v Cth (2003) 215 CLR 185 

• Background: 
▪ The Superannuation Contribution Tax (Members of Cally Protected Superannuation Funds) 

Assessment and Collection Act 1997 (Cth) and the Imposition Act 1997 (Cth) targeted high 
income members of ‘Cally protected funds’. This included judges.  

• Gaudron, Gummow and Hayne JJ held that the Act was invalid insofar as it applied to judicial 
officers as the Acts constituted ‘a sufficiently significant impairment of the exercise by the State of 
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