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INTRODUCTION

 PROCEDURAL LAW 

o It is distinguished from substantive law in that procedural law regulated the way in which the

substantive rights and obligations are claimed and enforced

o Purpose of PL: provides rules, procedural fairness - concerned with promoting access to

justice

o The source of procedural law in the NSW Supreme, District and Local Courts are mainly

found in the Civil Procedure Act 2005 (NSW) (CPA) and the Uniforms Civil Procedure Rules

2005 (NSW) (UCPR)

INHERENT AND IMPLIED JURISDICTION 

o Inherent jurisdiction = superior courts (Supreme Court)

o District & local = limited jurisdiction which arises expressly under statute / derived by

implication from statutory provisions conferring particular jurisdiction: Grassby v The Queen

o A statutory court has the power to do that which is “really necessary to secure the proper

administration of justice in the proceedings before it”: Fairfax

o The term “necessary” does not mean “essential” but rather is to be “subject to the

touchstone of reasonableness” Pelechowski v Registrar Court of Appeal (NSW)
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b. Formalities

c. Facts

d. Issues

e. Outline of the party’s case on issues - setting out of position

f. The party’s interests and objectives

COMPULSORY MEDIATION 

o Compulsory mediation refers to mediation ordered by a court which has power to refer a

matter to mediation without the party’s consent: The Civil Procedure Act 2005 (NSW)

o S 26 of the CPA empowers the court to refer proceedings to mediation if the court

“considers the circumstances appropriate”

o R 20.2: The court can make directions “regulating the practice and procedure to be followed

in a mediation, including the preparation and service of documents”

o S 27: The parties have a duty to participate in the mediation in “good faith” Waterhouse v

Perkins

o S 30: Statements made during mediation are protected in that they cannot give rise to an

action in defamation

o S 33: A mediator to whom the court refers a proceeding has the same protection and

immunity as a judicial officer

o S 29: The court can make orders to give effect to any agreement or arrangement arising out

of a mediation session

o The particular circumstances may warrant an order for mediation

o For example, the litigation is complex and protracted: Idoport Pty Ltd v National Australia

Bank

o Or it may be ordered where the court is satisfied that the parties’ approach to the resolution

of the proceedings is being unduly subjective considerations and may benefit from a skilled

conciliator: Singh v Singh

KEY CASES ON COMPULSORY MEDIATION 

HIGGINS V HIGGINS 2002 

o The plaintiff applied to the Supreme Court for the order for compulsory mediation

o This was opposed by the defendants

o The plaintiff, ages 76 and in failing health

o Stress and strain caused on her by the proceeding

o She only has two sons and she said the dispute has torn her family apart
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o r 11.4: originating process can be served overseas without leave of the Court if it is in

relation to a claim falling within Schedule 6 of the UCPR – a very broad provision.

o r 11.8AC: document we are serving overseas need not be personally served so long as it is

served in accordance with the law of the country in which service is affected.

o Some inbuilt mechanisms to regulate service overseas:

 r 11.6: if the person served overseas applies to the Supreme Court, then the

Supreme Court can decide not to assume jurisdiction and can stay or dismiss the

proceedings. The Court can do so if the document was not served according to the

rules, if the court is clearly an inappropriate forum, or if the case does not have any

reasonable prospects of success;

 r 11.7: the document served on the party overseas has to include a notice to the

defendant informing them of the scope of the jurisdiction of the court, the grounds

alleged by the plaintiff to give rise to that jurisdiction, and the person’s right to

challenge service of the originating process or the jurisdiction of the court.

 r 11.8AA: if you have served your originating document on someone in another

country, and they have not filed an appearance within the appropriate timeframe,

then the plaintiff may only proceed with leave of the Court.

EVIDENCE IN PROCEEDINGS

o two classic forms of evidence:

1. Oral testimony (the person witting in a witness box giving evidence at trial)

2. Affidavit evidence (evidence committed to writing)

AFFIDAVITS 

o the evidence of a witness reduced to writing that is sworn to or affirmed

o Largely governed by part 35 of the UCPR

o Affidavits that do not comply with rules about form can be struck out.  Nevertheless, an

affidavit with an irregularity may be used with the leave of the court (r 35.1)

o limits on who can make affidavits (e.g. limits where under legal incapacity, corporation, the

Crown) (r 35.3). Also limits on use of affidavits made by ‘blind or illiterate persons’ (r 35.7)

o Deponent may be cross-examined on contents of affidavit (r 35.2).

o They can be substantive documents setting out a witness’s evidence in a fulsome matter or

they can be more procedural as with an affidavit verifying pleadings or a list of documents

and affidavits of service

o All affidavits must be sworn or affirmed in accordance with the Oaths Act 1900 (NSW)
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 An urgent matter prior to the commencement of proceedings (r 25.2(c))

CASES RELEVANT TO INJUNCTIONS 

AUSTRALIA BROADCASTING CORPORATION V O’NEILL 

o F: an interlocutory injunction was ordered that restrained the ABC from broadcasting or

otherwise publishing any part of a document known as “The Fisherman” that imputed or

implied that O’Neill was responsible for the disappearance or murder of children commonly

referred to as the Beaumont children

o Gleeson CJ and Crennan J

 The majority in the full court failed to take proper account of the significance of the

value of free speech

 The appeal should be allowed

o Interlocutory injunctions  

 Kitto J - “Prima facie case” - it is sufficient that the plaintiff show a sufficient

likelihood of success to justify in the circumstances the preservation of the status

quo pending the trial

 The strong possibility needs to depend, no doubt, upon the nature of the rights (the

plaintiff) asserts and the practical consequences likely to slow from the order he

seeks

MAREVA ORDERS (FREEZING ORDERS) 

o A mareva order prevents a party from disposing of assets to frustrate the enforcement of a

judgment

o In Cardile v LED, the High Court allowed a Mareva injunction to be made against a non-

party to the litigation

o Mareva orders are also provided for by:

 UCPR Pt 25 Div 2

 Practice Note SC Gen 14: Supreme Court – Freezing Orders

 cl 6 of Practice Note SC Gen 14 confirms that a freezing order is an extraordinary

remedy

o Designed to prevent a defendant abusing the processes of the court by hiding or dissipating

their assets to frustrate the ability of the plaintiff to recover damages.

o The power to make such an order services from the court’s equitable inherent jurisdiction

o The UCPR would be the main source of power for a freezing order, however the UCPR

expressly preserve the court’s inherent jurisdiction

o That inherent jurisdiction has been held by the high court to extend to the granting of

freezing orders in relation to a prospective judgment of a foreign court that is enforceable in

Australia: PT Bayan Resources TBK
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prosecute the claim or has not complied with the rules) does not ordinarily prevent the 

plaintiff from issuing fresh proceedings or claiming the same relief in fresh proceedings

o However, the defendant in the fresh proceedings may raise the defence of res judicata or

issue estoppel

o An important concern for the plaintiff will be to ensure that any statute of limitation has not

expired since commencing the original proceedings.

o An alternative to issuing fresh proceedings is for the unsuccessful party to appeal the order

for summary dismissal.

VEXATIOUS LITIGANTS 

o Section 6 of the Vexatious Proceedings Act 2008 (NSW):

a. proceedings that are an abuse of the process of a court or tribunal

b. proceedings instituted to harass or annoy, to cause delay or detriment, or for

another wrongful purpose

c. proceedings instituted or pursued without reasonable ground,

d. proceedings that are conducted to achieve a wrongful purpose, or in a way that

harasses, or causes unreasonable annoyance, delay or detriment, regardless of the

subjective intention or motive of the person who instituted the proceedings.’
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