
Criminal Revision 

Theories of Criminal Law 

Hart – Criminal law must only intervene where harm is caused; private 
acts which do not cause harm should not be interfered with.  

Devlin –  law must reflect the common sense morality of society; acts 
which arouse a high level of ‘intolerance, indignation and disgust’ must be 
prevented and punished. Without common morality society disintegrates  

Mill, On Liberty – “The sole end for which mankind are warranted, 
individually or collectively, in interfering with the liberty of action of any of 
their number is self protection” – he also argued the right to limit individual 
freedom is restricted   

- The only purpose for which power can rightfully be exercised over
any member of a civilised community, against his will is to prevent
harm to others – “HIS OWN GOOD, EITHER PHYSICAL OR
MORAL, IS NOT A SUFFICIENT WARRANT”

Deviancy theory - 
- People who act outside social norms 
- Normal and abnormal – the ‘reasonable person’
- Legal institutions (along with others e.g. schools, media etc.) keep

social order by punishing and ‘correcting’ deviance
- Michel Foucault and Bentham’s Panopticon

• ‘He who is subjected to a field of visibility, and who knows it,
assumes responsibility for the constraints of power; he makes
them play spontaneously upon himself’ – Foucault, Discipline
and Punish (1975)

Ashworth, ‘Is the Criminal Law a Lost Cause?’ (2000b) 116 Law 
Quarterly Review – in the criminal law cases textbook – chapter 1 

Actus Reus and the elements of criminal liability 
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What can be attempted?  

o  
 
Murder  
 
Voluntary Manslaughter  
 
Involuntary Manslaughter   
 
Non- Fatal Offences Against the Person.  
 
Sexual Offences – Rape  
 
Rape is defined in section 1 of the Sexual Offences Act 2003 thus: 

1. (1) A person (A) commits an offence if— 
1. (a) he intentionally penetrates the vagina, anus or mouth of another 

person (B) with his penis, 
2. (b) B does not consent to the penetration, and 
3. (c) A does not reasonably believe that B consents. 

2. (2) Whether a belief is reasonable is to be determined having regard to all the 
circumstances, including any steps A has taken to ascertain whether B consents.2 

Definition 
Actus reus: the defendant penetrated the vagina, anus, or mouth of the victim with his penis and the 
victim did not consent to the penetration. 

Mens rea: 

1. (1) the defendant intended to penetrate the vagina, anus, or mouth of the victim with his 
penis; and 

2. (2) the defendant did not reasonably believe that the victim consented to the 
penetration. 

1.1 Who Can Commit Rape? 

Who can rape? 

Only someone with a penis can commit rape. This is because the offence requires penetration 
with a penis.3 If a woman forces a man to engage in sexual intercourse against his will this can 
amount to a sexual assault4 or the offence of causing another person to perform a sexual act 
without consent,5 but will not be rape. It is possible for a woman to be an accessory to the crime 
of rape (i.e. to aid, abet, counsel, or procure rape).6 

Can a husband rape a wife? 

A husband can be convicted of raping his wife. This was clear only after the 1994 amendments 
to the Sexual Offences Act 1956, which put into statutory effect the decision of the (p. 
421) House of Lords in R v R.7 The House of Lords rejected the outdated view that on marriage 
a wife gave irrevocable consent to sexual relations at any time during the marriage and 
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Where property or a right or interest in property is or purports to be 
transferred for value to a person acting in good faith, no later assumption 
by him of rights which he believed himself to be acquiring shall, by reason 
of any defect in the transferor’s title, amount to theft of the property. 
(p. 536) 
 
So a person who buys a piece of property in good faith will not become a 
thief on discovering that the property is stolen. If the purchaser is aware 
that the property may be stolen when they buy it they are not acting in 
good faith and so are guilty. It should be noted that section 3(2) applies 
only where the defendant has acquired the property by way of a purchase. 
It therefore does not apply in the case of gifts. A defendant who escapes 
liability for theft because of section 3(2) may still be guilty of handling 
stolen goods, an offence which we shall discuss shortly. 
 
1.4 Intention Permanently to Deprive 
 
The core meaning of the requirement that the defendant must intend 
permanently to deprive is straightforward, but it has been extended by 
section 6 of the Theft Act 1968. →5 (p.568) 
 
The core meaning of ‘intentional deprivation’ 
 
The requirement of intentional deprivation means that borrowing does not 
normally amount to theft. Borrowing a friend’s dress without her consent 
is not theft, even if the dress is borrowed on the afternoon before a party 
at which she had intended to wear the dress. Perhaps more surprisingly, 
if a person walks into a video rental shop, takes a video without paying for 
it, intending to return it a week later, this does not amount to theft (although 
it amounts to another offence).49 A few points should be stressed about 
the meaning of the requirement: 
 
Intention 
 
The defendant must intend permanently to deprive the victim of the item. 
So if Zhu, who is absent-minded, borrows a friend’s book, there can be no 
theft, even though Zhu realizes there is a risk that he may never be able 
to return the book, unless Zhu intends never to return it. 
 
(p. 537) Deprivation 
 
What needs to be shown is that the defendant intended to deprive the 
victim of the property. It does not need to be shown that the defendant 
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1.1 Building or Part of a Building 
 
A building must involve a permanent structure. A 25-feet-long freezer 
sitting in a farmyard for more than two years was held to be a 
building,2 whereas a large container that formed the rear part of a lorry 
was not.3 Section 9(4) states that an inhabited vehicle is included within 
the definition of a building. This is designed to cover houseboats and 
caravans which are permanently inhabited. To be a building there is no 
need for the structure to be occupied. A garden shed can therefore be a 
building. 
 
(p. 603) If the defendant enters a building with the consent of the owner 
(and so is not a trespasser—see Section 1.3), but then enters a part of 
the building which he is not permitted to enter with intent to steal, he or 
she can be guilty of burglary. For example, Victor enters a shop, but once 
inside walks into the manager’s office. He can be charged with burglary 
when entering the manager’s office as a trespasser: he has entered part 
of the building as a trespasser. To constitute a part of a building there 
must be some kind of physical mark or barrier. A separate room clearly 
constitutes a part of a building; less obviously a ‘no entry’ sign or rope 
could mark off a part of a room.4 
 
Under section 9(3), a higher maximum sentence (of 14 rather than ten 
years) is available if the building is a dwelling. In Hudson v CPS5 the 
Divisional Court held that ‘dwelling’ was to be given its ‘normal meaning’. 
The court was considering whether a flat undergoing renovation and 
repair could be a dwelling. The clearest guidance the court could offer was 
that the more habitable the building was, the more likely it would be 
regarded as a dwelling. 
 
1.2 Entry 
 
What does ‘enters’ mean? The burglar must enter the building, but this 
does not mean that all of a burglar’s body must enter the building. 
According to the Court of Appeal in Brown6 there must be an ‘effective 
entry’.7 In Brown the defendant broke a shop window and stuck the top 
half of his body through it while investigating the inside of the shop. This 
was an effective entry and so the offence was made out. The Court of 
Appeal in Ryan8 rejected an argument that the test should be whether 
there was a sufficient amount of the defendant’s body inside to enable him 
or her to carry out one of the crimes. So if Tim enters a downstairs window 
he has still ‘entered’ for the purposes of burglary even if he is intending to 
steal a painting several floors up. If ‘effective’ does not mean ‘effective to 
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Defences based on the pressure exerted upon the 
defendant by another: 

1. duress;  
 

Duress is a defence to all crimes except murder, attempted murder, and certain forms of treason. To 
establish the defence a defendant must show that: 

1. (1) he or she committed the crime because of threats of death or grievous bodily harm; 
2. (2) a reasonable person would have acted as the defendant did. 

 
5.2 To What Crimes is Duress a Defence? 
It has been established91 that duress is available to all crimes, except murder, attempted murder, and 
certain forms of treason.92 The leading case establishing that duress is not a defence to murder 
is Howe: 

R v Howe [1987]   
 

 This case then establishes that duress is not a defence to murder. 
By a majority of three to two the House of Lords in Gotts93 decided 
that duress was not a defence to attempted murder. In Ness it was 
held that duress is available to a charge of conspiracy to 
murder.94 In Wilson (Ashlea)95 a 13-year-old boy helped his father 
kill a woman. He said he was terrified of his father. The Court of 
Appeal upheld his conviction for murder, noting that ‘there may be 
grounds for criticising’96 a law which stated that a 13-year-old could 
not rely on duress as a defence to murder. However, Lord Phillips 
confirmed that that was indeed the current state of the law.97 The 
Law Commission has recommended that duress should be a 
complete defence to murder. 

 

5.3 What are the Elements of the Defence of Duress? 
 The two key elements of duress are set out by Lord Lane CJ in Graham, in a statement which 

was approved by the House of Lords in Howe: 
 Was [D], or may he have been, impelled to act as he did because, as a result of what he 

reasonably believed [E] had said or done, he had good cause to fear that if he did not so act 
[E] would kill him or … cause him serious physical injury? 

 If so, have the prosecution made the jury sure that a sober person of reasonable firmness, 
sharing the characteristics of [D], would not have responded to whatever he reasonably 
believed [E] said or did by [committing the crime]? 

 We will now look at these requirements in further detail: 
  

2. entrapment;  
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• Can the victim be said to have any characteristics that would make 
her vulnerable and mean that the thin skull/egg-shell rule applies? 
No. This is because there is no mention in the facts that the victim 
had a pre-existing condition or any particular fragility or frailty. If she 
did, Felix could not use that fact to escape liability as he would still 
be liable in any event (assuming actus reus and mens rea for murder 
could be established, which we will go on to argue is unlikely). 
Similarly, it could not operate as a defence for the hospital either. 

• This means we have to look at causation in our assessment of the 
actus reus. The facts involve a clear act as far as Felix’s actions are 
concerned (planting the bomb) and so we do not need to discuss 
omission for this part of the question although we will when we come 
to look at the liability of the hospital. 

• We need to establish and apply both factual and legal causation to 
the facts in the question. 

• Factual causation – ‘but for test’ – on the facts we can say that ‘but 
for’ the actions of Felix, the member of staff at the factory would not 
have died. However, we may not be able to say that because she 
may not have died from the injuries alone but instead because the 
hospital failed to treat her on time. This requires further analysis of 
the role of the hospital and whether the chain of causation was 
broken by the hospital’s failure to act– we will come to that later. 

• We also need to apply Legal causation. The test here is to ask 
whether Felix’s act (planting the bomb) was the significant and 
operating cause of the victim’s death.  

• Substantial cause means it must contribute to the end result to a 
significant effect.  See Goff LJ’s famous speech in Pagett [1983] 76 
Cr App R 279: 

 
“the accused’s act need not be the sole cause, or even the main cause 
(of the result), it being enough that his act contributed significantly to that 
result”. 
 

• According to the case of R v Kimsey [1996] Crim LR 35 and R v 
Hughes [2013] UKSC 56 we need to consider simply whether the 
act ‘substantially contributed’ to the victim’s death and this means 
simply ‘more than minute/ minimal.’ It is true that Felix’s actions led 
to the member of staff being admitted to hospital, but it is unlikely 
the injury inflicted led to death because the member of staff was 
alive at the time of going into hospital and survived on a hospital 
trolley for 2 hours.            
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