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Week 2 – Lecture 1 – Introduction to Public Law 1 

What is public law? 
• Public law is a part of law which governs/regulates the relationship between individuals and the state (the

government), and those relationships between individuals, which are a direct concern to society. This is
opposed to private law that is concerned with private individual rights, duties, and liabilities.

• It concerns constitutional and administrative law
o In the UK, we take it as a more general subject because talking about the constitution will be

problematic as there is no constitution – no written document
o What we have in the UK is an unwritten or uncodified constitution
o A constitution is usually a written document that is a supreme/fundamental law as opposed to ordinary

law.
o An example of a fundamental/constitutional type of law is the Human Rights Act (1998)

• It concerns international relationships – such as the UK within the EU.
• E.g. Policing – As a state actor has to be accountable to us as citizens. Terrorism – imposes what legislation

in terms of how we will be looking at it

Why is public law important? 
• Public law is important as it improves our lives as citizens who may face poverty, discrimination, or

disadvantages by for example, heath care or social security benefit.
• There is an unequal relationship between the government and the public since the government is the only

body that can make decisions on the right of individuals and they must act within the law. Therefore, public
law allows public authorities to be held to account – allows a mechanism of accountability in exercising power
by the central government. Improves justice?

Constitutional Principles in the UK 
• Parliamentary Sovereignty –the idea that the parliament is the supreme law making body – not the monarch

as it used to be.
o We still have her Majesty having to give royal assent to laws after they passed through parliament,

but this is what we hope to be symbolic rather than giving her any substantive power – threat to
democracy?

o In theory, it is our representatives (whom we vote for in the general elections) that form the main
component of the House of Commons, which is the main body in the Parliament. We have vested our
power through voting for them into this body called Parliament, which then gets its legitimacy of
calling itself the supreme law-making body.

• Rule of Law – a complex concept that DOES NOT mean rules as a result of particular laws. It is a concept
that gives judges and courts a role in holding the government to account. State actors held accountable for
their actions in relation to us as citizens.

o The increasing judicialization of politics (reliance on court) – the UK government sometimes criticise
this.

o There are a lot of different viewpoints on how far the role of the judiciary should go – should judges go
as far as they have in certain cases or should they go further?

o For instance, consider Belmarsh prison case and the torture case (Should evidence obtained through
torture be admissible to law?)

• Separation of Powers – Montesquieu explains that there should be a balance between the three branches of
the government: the executive, the legislature, and the judiciary – no one branch should hold more power than
the other.

o This is a situation that has been repealed in history – we see the monarch and other executive
powers exercising despotic power.

Administrative Law 
• As opposed to Constitutional Law, we look at how the government can be challenged and how they can be

held accountable through different types of mechanisms:
o Judicial Review

▪ Examining theory and practice – looking at cases where we can analyse the relationship
between the government and the courts and the relationship between the citizens and the
state (the later especially forms the very basis of human rights and judicial review more
generally)

o Includes looking at Human Rights Law (historically Civil Liberties)
o Ombudsman
o Tribunals and Inquiries (e.g. Hillsborough)

• For instance, looking at what state actor (e.g. police in Hillsborough case) should be held accountable for
such failures
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Week 4 – Lecture 4 – The Uncodified Constitution 

Recap: 
• Looked at different models and democracy and considered views of different liberal thinkers. The whole

premise of liberal thinking will be relevant to the module as a whole.
• A key idea has emerged from all the liberal thinkers we have talked about is the notion of liberty and

protection of liberty and other fundamental freedoms. Where have those fundamental freedoms be specified?
We looked at thinking around constitutions as a ‘fundamental’ role that protects these liberties for human
rights.

• However, in the UK, we do not have a constitution. Can it be said that the UK has a constitution at all?
o Broad definition of constitution: we have a constitution – a broader definition of constitution that is

more than just a written document
o Narrow definition of constitution: we do not have a constitution

• If yes (broad view), what are the sources of the UK constitution? How do you identify it? Key examples from
legislation and case law – we have a constitution and these are the sources of it.

Magna Carta (1215) 
• King John sealing it and the barons who felt that their rights and properties were under threat by this King.

The legal importance of the Magna Carta – read on Moodle. It is a charter of liberty supposed to limit the
power of King John.

• It is 800 years old so what is still valid? The 39th clause – gives all free men the right to justice and a fair trial.
• The Magna Carta is said to inspire the American colonialist in the war against England for American

independence as well as having broader international significance.
• Can it be said that it forms the basis of the constitution in the UK given that there is only one clause valid

today in terms of protecting rights as a key constitutional function?

Does the UK have a Constitution? Narrow view 
• The emperor’s new clothes (Hans Christian Andersen fairy tale) – the king commissioned new ‘magnificent’

clothes for his birthday but it is obvious to anyone that he is stark naked.
• ‘In the context of the British legal system, the term constitutional law is… meaningless’ – FF Ridley provides

the narrow view of constitution and uses fairy tale to question whether it is how we see the UK constitution –
are we seeing something that doesn’t really exist? Does the rest of the world think the UK does not have a
constitution and think we are stupid?

• He argues that the British legal system’s idea of having a constitution is a dangerous case of the emperor’s
clothes. He argues that the constitution is a matter of self-respect – when you think about it, the UK is unique
with New Zealand in not having a written constitution along with Israel.

What is a constitution? Broad definition 
KC Wheare provides the broad view in Modern Constitutions (1966) 

• ‘The word constitution… is used to describe the whole system of government, the collection of rules which
establish and regulate it. These rules are partly legal and partly non-legal. When we speak of the British
constitution that is the normal, it not the only possible meaning the word has. Everywhere else it is used
in the sense of legal rules embodied in one document.’

• This is a broad definition – however, it remains vague.
In the UK, if the people decided that we want a written and codified constitution, which would then give Parliament its 
authority, this is what we would have to campaign from. This begs the question of where do parliament get their 
authority from?  

What is a constitution? Narrow definition 
Ridley believes the constitution should have these four characteristics: 

• It establishes and is prior to the system of government
o Set up the constitution first – usually follows a period of conflict or war, post that – a new system of

government where they write a new constitution
• Its authority is outside and above the government
• It is a form of law superior to other laws

o It originates as a higher form of law. For example, God and/or monarch as the higher source of law.
o Recap: there is a movement of this superior source of law to the people as the constitutive force who

vest their sovereignty and authority in a legislature (in the government) via a constitution
o Constitution is a form of superior law: this means that the legislature is also bound by the constitution

– it may not pass a law that is against the constitution as it would be unconstitutional. In the US, the
supreme courts are able to strike down the legislation put forward by the legislature if it contravened
the constitution. This is not the system we have in the UK – the courts cannot strike down a piece of
legislation
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Seminar 5 Questions – Rule of Law and its Limits 

Three key points that pins the UK constitution: 
• Separation of powers
• Parliamentary sovereignty
• Rule of law

Rule of Law: 
• Ensuring accountability of the state – important in a liberal democratic country like the UK to protect the

citizens
• Conception of the Rule of Law: Substantive rule of law, as it considers the fundamental protection of Human

Rights like Lord Bingham. Equality under law and fair trial
• Emotional judgment: Using torture could affect the personal being tortured and the torturer psychologically.

Torture case – A v SSHD [2006] 2 AC 221 
Key facts: 9 men suspected of international terrorism and detained without trial. 
Evidence was allegedly obtained through torture. 

Legal issues:  
May the Special Immigration Appeals Commission ("SIAC"), a superior court of record established by statute, when 
hearing an appeal under section 25 of the Anti-terrorism, Crime and Security Act 2001 by a person certified and 
detained under sections 21 and 23 of that Act, receive evidence which has or may have been procured by torture 
inflicted, in order to obtain evidence, by officials of a foreign state without the complicity of the British authorities? 

• Shortened to: “Whether statements obtained by the use of torture should continue to be admissible against
third parities in any proceedings at court as evidence” or

• “Whether foreign torture evidence obtained through the use of torture can be accepted by SIAC and whether it
should be admissible as courts.”

o Burden of proof
o Standard of proof
o The test

Ratio: 
• Put majority decision first and leading judgment first – Lord Hope
• Then minority judgment – Lord Bingham

Held: The appeal succeeded. Torture is not acceptable, seven lords agreed. It was decided that evidence obtained by 
means of torture should not be admitted and protection against the use of torture is a fundamental right. The Home 
Secretary’s attempted distinction between evidence derived from torture by friendly foreign states and by the UK was 
unsustainable. The Torture Convention barred the use of such information wherever gathered. 
Lord Hope’s majority decision: 

• The probability of the use of torture rises or falls according to the scale of the perceived emergency.
• Therefore, the special immigration appeals commission (SIAC) should refuse to admit evidence only if the

court could establish, on a balance of probabilities, that the information relied on by the Home Secretary had
been obtained through torture.

• In other words, evidence should be admitted to SIAC hearings unless those acting for terrorism suspects can
establish - on the balance of probabilities - the evidence was obtained by torture.

• If SIAC had reasonable grounds for suspecting that torture has been used in that case, it would have to
investigate the facts. Human rights organizations said this would be sufficient to stop the Government relying
on information obtained from states that use torture.

Lord Bingham’s disagreement on burden of proof decision: 
• In the second appeal by the Belmarsh appellants (A v Secretary of State for the Home Department (No 2)

[2006] 2 AC 221 at [59]), in which the Lords unanimously rejected the admissibility of evidence tainted by
torture, he gave a tour de force of the protections afforded by the British common law in addition to those
provided by the ECHR. But on the burden of proof issue he disagreed with the majority, who held that the
person wishing to challenge the admissibility of the evidence had to prove that it had been obtained by torture.
“It is inconsistent with the most rudimentary notions of fairness to blindfold a man and then impose a standard
which only the sighted could hope to meet” as he put it so forcefully.

• The law lords disagreed over the standard of proof before SIAC. Lord Bingham said that if SIAC thought there
was a "real risk" that the evidence had been obtained through torture, it should refuse to admit the evidence.

Constitutional significance: 
• The compatibility between the Common Law and the International Law (ECHR, UN) – needs to align

International Law and human rights. Evidence obtained through torture should not be used in the UK.
Highlights the difference between government and courts.
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Week 9 Seminar Questions – The Royal Prerogatives 

1. What are prerogative powers? Give some examples.
• Royal prerogatives developed from when the monarch who was both a feudal lord and Head of State. The

King had powers given to him for the purposes of preserving the state from foes, along with powers to act
for the public good.

• Dicey’s definition: the residue of discretionary (unrestricted) power left at any moment in the hands of
the Crown, whether such power be in fact exercised by the King himself or by his Ministers.

• Traditionally practiced solely by the Monarch. Now, there are advisers who take in form of government
ministers that exercise powers in their own right or on behalf of the Monarch.

• Example: prime minister, monarch, home secretary

2. What is the role of the courts with regard to prerogative powers?
• Courts hold the traditional role of controlling, and in recent years, scrutinising these powers. They possess

the right to determine the limits of the Royal prerogative.
• Whenever a prerogative power is challenged, this power must be recognised by the courts – the courts

define the limits and ultimately decide the existence of any alleged prerogative power.
• Courts ‘could review the manner of exercise of discretionary powers conferred by the prerogative just as

they could review the manner of exercise of discretionary powers conferred by statute’
• But they are often vague, so only with difficulty

3. Are prerogative powers necessary for the Government to function? Explain your reasoning.
• The Crown is an organising principle of government and acts as a source of legitimacy and symbol for

permanent government.
• To have a democratic mandate, the royal prerogative could be replaced with statutory authority. Allow

greater parliamentary control of the executive.
• However, this may risk a constitutional imbalance, as the principle of the Separation of Powers is that the

executive should be free to exercise its proper functions without interference of the judiciary and
legislative.

• Statute is part the democratic process where the people vote them, which is unlike the royal prerogative.

4. Analyse the Northumbria Police Authority case and answer the following questions:
a. What were the facts of the case?

Following the riots in early 1980s, the Home Office created a store of tear gas and plastic baton
rounds which could be provided to the police in situations of public disorder. The Home Office
circulate authorised the Home Secretary to release this store to the police force without approval of
the Chief Constable, if Her Majesty’s inspectorate of Constabulary agreed that it was necessary.

b. What were the issues in relation to the royal prerogative?
The Northumbria police authority brought a judicial review case against the Home secretary, arguing
that the open-ended nature of this circular was beyond powers – whether it was in the powers of the
home secretary?

• Was the home secretary authorised under the Section 41 1964 Police Act allowed to use
prerogative powers to maintain the Queen’s peace?

• Whether power derives from the statute or the prerogative?
• Whether the police should act in advance?

*Whether the royal prerogative can use the royal prerogative to provide anti-riot equipment, without
the element of the police authority, in an open-ended way (without time limit) nonemergency
situation?”
“Whether the royal prerogative was validly used or whether it existed?” The decision was that it did
exist but it had never been used.

c. What did the judges decide and do you agree with their reasoning?
• Court concluded that there is in fact exist of ‘prerogative to enforce the keeping of what is

popularly called the “Queen’s peace” within the realm. While creating prerogative powers violates
precedent, it was found that this power existed by had not been used.

• Divisional Court, which heard the case, recognised a prerogative power to keep the peace,
authorised on the Home Office’s actions.

Constitutional significance: 
• Supremacy of parliament – minister’s order in council
• The case recognized a never-before discussed prerogative power; while creating prerogative

powers violates precedent; it was found that this power had existed but had not been used.
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• The Belfast agreement was negotiated which was led by someone outside the United Kingdom
• One of the striking features is that many of the structure arrangement in Northern Ireland is similar to

Scotland, but were some distinct features:
o It created a system of cross community support – built assent of both the communities: unionist

(Protestants) and republicans (Catholic). It is not a religious war but there are two communities
divided by different religions

o When members of the Northern Ireland met for the first time, they had to indicate if they were a
unionist or republicans – consequence was that some decisions and legislations had to be passed by
cross community support – they require some majority with cross community assent

o Another point in the arrangements was possibility of extending the legislature and the possibility of
Northern Ireland leaving the UK if the majority though it appropriate

• Quite different from the constitutional style of the UK where there is incremental change but instead, they went
back to basics and built a system rather than make small modifications.

Research: 
• Scotland Bill – Parliament website
• Draft Wales Bill 2015 – UK constitution law association blog – 2 blog posts by Professor Robert Thomas
• Brice Dixon chapter in materials given – covers devolution – notably he says that the model that was created

in Northern Ireland has passed its sell-out date and is no longer workable and can be criticised

Preparations: 
• The question of English votes for English laws – whether Scottish, Welsh, Northern Irish MPs should be

excluded from voting in Westminster on matters that only concern England?
• The rules have been changed in Westminster to create a system where England-only and Welsh-only matters

are dealt within a grand chamber. What have been changed is the standing orders (internal rules) of the
House of Commons.
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o Three judges will decide admissibility. If they reject the admissibility, it has to be done unanimously. If
the three judges cannot agree, seven judges have to decide admissibility.

o There are interstate applications – considered by 7 judges. If the case is complication, there can be
17 judges

5. Derogations and Reservations
• Two important features of the workings of the Convention that is derogations and reservations
• Derogation – may be familiar looking at the Belmarsh case – under article 15 of the Convention, a state can

derogate from certain articles of the convention at times of war or other public emergency that threaten the
lives of the nation. Derogation is when the state disapply certain conventions under times of emergency.

o This is a key feature of the Belmarsh case, which was a challenge to the structure ATCSA – part 4 of
section 23 that establish that indefinite detention without trial subject to an appeal to SIAC.

o The crucial bit is detaining someone without trial is contrary to article 5 of the convention (the right to
liberty and security) and the scheme only applied to non-British nationals who could not be deported
(they were suspected of international terrorism and could not be deported).

o This was contrary to article 3 on prohibition of torture. The structure of the Council of Europe is that
certain articles are non-derogable but you can derogate from article 5 under special circumstances (if
met the conditions of a public emergency). LQ: Were the conditions of public emergency met?

• Reservations – State’s acceptance of a treaty or state being party to the treaty. Article 64 of the Convention
allows the state to enter a reservation if the law that happens to be enforced already is not in conformity with a
Convention provision. State may not formulate reservation if:

o The reservation is prohibited by the treaty
o The treaty provides that only specified reservations, which do not include the reservation in question,

may be made.
o In cases not falling under (1) or (2), the reservation is incompatible with the object and purpose of the

treaty.

6. The main rights (civil and political): Right to life (art 2)  [McCann v UK (1996) 21 EHRR 97] , freedom from torture
(art 3), freedom from slavery (art 4), right to liberty and security (art 5), right to a fair trial (art 6), respect for private and
family life (art 8), freedom of thought, conscience and religion (art 9), freedom of expression (art 10), peaceful
assembly and association ( art 11), right to marry and found a family (art 12). (Rights to be enjoyed without
discrimination on any ground (art 14) the A. case No. 1. addresses this issue, see:  A and others v SSHD [2004]
UKHL 56)

• Article 2 – Right to Life
o That you shouldn’t be subject to execution or be murdered by the state
o McCann v UK (1996) 21 EHRR 97 - The ECtHR considered whether the shooting was

disproportionate to the aims to be achieved by the state in apprehending the suspects and defending
the citizens of Gibraltar from unlawful violence; the court found a violation of article 2: the killing of the
three terrorists did not constitute a use of force which was" absolutely necessary" as proscribed by
Article 2-2. The courts found a violation but gave no compensation because the individuals were
members of the IRA and intended no good so compensation was not suitable

• Article 3 – Freedom from torture
o Issue in the A case (No 1) – reason why they couldn’t be deported

• Article 4 – Freedom from slavery
• Article 5 – Right to liberty and security

o Derogation in the A case

• Article 6 – Right to a fair trial
o Quite important in the UK in terms of whether judicial review processes are fully compliant with art 6

• Article 7 – Retroactivity
o Links to the idea of the rule of law – actions that were not criminal should not be criminalised

subsequently. Laws should guide actions – should not criminalise what is a lesser crime or not
criminal

o If someone had committed a crime, the penalty applied has to be applicable the time the crime was
committed. You cannot retrospectively transform the nature of the penalty

• Article 8 – Respect for private and family life
o Daly case – prisoner case

• Article 9 – Freedom of though, conscience, and religion
o Gave rise to cases in Turkey and France on banning of headscarves

• Article 10 – Freedom of expression
• Article 11 – Peaceful assembly and association

o Right to join a trade union
• Article 12 – Right to marry and found a family

o Refers to men and women but not explicit in meaning

74 of 123



 88 

o 
B) Error of Law. What is the effect of error of law on jurisdiction? See the Anisminic case [1969] 2 AC 147.

o What is the effect of error of law on jurisdicition? Error of law plays an important part of judicial review.
The courts have varied their approach on when there is an error of law. What could constitute error of
law?

▪ Error of law may arise when a reviewing court thinks that the public body gave the wrong
answer to the question of law – look back on procedure of how the decision was arrived at.
For example:

1. Incorrectly interpretation the rules applicable to the decision to be made – the
reviewing courts may say that the decision-maker had interpreted the rules wrongly

2. A decision-maker applied the wrong rule – they applied the issues correctly but
applied a wrong rule.

3. To ignore an applicable rule – should be considered but wasn’t by the courts
4. In terms of statutory interpretation, interpreting the statute in the wrong way –

umbrella term of incorrectly interpretation
5. Misdirection in law – the public body has fundamentally misconceived and

misdirected itself on the proper manner in which to regard the proposed action. You
might make a small mistake or you may have it completely wrong.

▪ Impact of errors of law on jurisdiction – if there is an error of law, does it destroy jurisdiction
i.e. rob the decision maker on their authority to act? Some errors of law are said to be
fundamental while some are not subject to judicial review grounds. Some mistakes that did
not affect the initial authority to act are still errors and subject to appeal, but not
judicial review

▪ It reflects the role of courts to review the process and question whether the decision-maker
had the jurisdiction to act

▪ Anisminic case [1969] 2 AC 147.
Important case because it appeared to have decided the following: that all errors of law went
to jurisdiction. Courts made it that any mistake that was an error of law would undermine
jurisdiction – this made it such that you do not have to have a distinction between errors that
would or would not affect jurisdiction.

▪ Errors of fact: courts were reluctant to be intrusive as the initial decision-maker is at a better
position to determine what the facts are. Error of fact is subject to certain limitations of review.

C) Ultra Vires doctrine (cf. ‘intra vires’): (i) substantive ultra vires (ii) ultra vires unreasonableness.
o Consequence of ultra vires: questions of validity and void-ability.
o How ultra vires may work in terms of a case if a decision is ultra vires
o Ultra vires means “outside the power of”. If an administrative court says that a decision was ultra

vires, the decision is consequently unlawful.
o If something is intra vires, it was “inside the powers of”. There may be mistakes made intra vires but

ultra vires means that they have stepped outside their lawful authority.
o Two main ways in which an administrative decision can be ultra vires:

▪ Substantive ultra vires – where a decision is ultra vires because the decision-maker had no
power to deal with the subject matter. They are dealing with something they are not
authorised to do.

o To work out if something is substantive ultra vires, you may have to look at the
governing legislation they can deal with

▪ Ultra vires unreasonableness – where a problem with a decision is that the decision-maker
was not authorised to act in a certain way. They were entitled to deal with the subject matter
but the process they have gone about it is wrong. Key case: Wednesbury case

o Decision that no reasonable authority could come to
o Decision taken in bad faith
o Decisions made without consideration of relevant matters

▪ Substance vs. process
D) Valid and invalid decisions. Valid decision is intra vires and if overturned is voidable. A decision that is ultra
vires is a nullity, invalid and void from the beginning.

o Valid decisions – a decision that is intra vires and is within powers. If it is valid, it is said to be
binding even if wrong. Can only be challenged through appeal. If it is subsequently changed on
appeal, it is voidable.

o Invalid decisions – a decision that is ultra vires and is outside powers. It is void for the beginning or
void ab initio. The theory is that this means that the decision is regarded as never been properly made
and nonbinding – but you only know this once the court says so it is retrospect.

o Ultra vires decision is invalid and void from the beginning.
E) Void and voidable. Void ab initio = void from the beginning.

o Voidable – a decision that is changed but was initially valid
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Week 20 Seminar Questions – Grounds of Review – Irrationality and Proportionality 

Recap: 
Procedural impropriety 
Misuse of power and abuse of power can be illegality, but it can be irrationality and procedural 
impropriety. 
Illegitimate expectation falls into procedural impropriety.  

Wheeler v Leicester City Council (1985) – Court of Appeal and House of Lords 

1. Give an account of the dispute between Leicester City Council and the Leicester Football Club. What
are the facts of the case and what are the legal issues?

Facts:  
A city council, which had a policy of withholding support for and discouraging sporting links with South 
Africa because of that country's practice of apartheid, had over a period of several years permitted the 
city's leading rugby football club to use a recreation ground for matches and training. In March 1984 the 
English Rugby Football Union decided to send a touring team to play in South Africa, and three members 
of the club were selected for that team. The council put questions to the club as to whether:  

1. it supported the government opposition to the tour
2. it agreed that the tour was an insult to a large proportion of the local population
3. it would condemn the tour and press for its cancellation
4. it would press the players not to participate in the tour.

The council indicated that only affirmative answers would be acceptable. In response, the club, which was 
multi-racial, stated that it condemned apartheid but recognised that there were differences of opinion over 
the way in which apartheid could be broken down. It further stated that the players, as amateur 
sportsmen, had individual choice as to when and where to play, subject only to the constraints of Rugby 
Football Union rules and club loyalty but it had supplied a memorandum prepared by the anti-apartheid 
movement to the players and asked them seriously to consider the contents before finally deciding 
whether to play in South Africa. The tour took place in May and June 1984 with the three club members 
participating. In August 1984 the council passed a resolution banning the club from using the recreation 
ground for 12 months. Six members of the club, acting on their own behalf and on behalf of the other 
members of the club, sought judicial review.  
The application was refused and the club members appealed. The Court of Appeal, by a majority, 
dismissed the appeal and held that the council was entitled, when exercising its discretionary powers 
concerning the recreation ground, to have regard to the need to promote good race relations as 
expressed in section 71 of the Race Relations Act 1976.  

Issues: 
• Did the council have the power under section 71 of the Act of 1976 to consider the best interests of race

relations when exercising its statutory discretion in the management of the recreation ground?
• Was there an infringement of the law or any improper conduct by the club to support the council’s policy?

In other words, were there unreasonableness and a breach of the council’s duty to act fairly?
• Did the actions of the council amount to procedural impropriety and misuse of its statutory powers that

entitled the court to quash the ban the club from using the recreation ground?

Ratio: 
Held, allowing the appeal, that the council had power under section 71 of the Act of 1976 to consider the 
best interests of race relations when exercising its statutory discretion in the management of the 
recreation ground, but that, in the absence of any infringement of the law or any improper conduct 
by the club, the resolution penalising it for its failure to support the council's policy by complying 
with the insistence on a public condemnation of the tour, was unreasonable and was a breach of 
the council's duty to act fairly; that, accordingly, the actions of the council amounted to a procedural 
impropriety and a misuse of its statutory powers that entitled the court to quash the decision to ban the 
club from using the recreation ground. 

Case was an example of where powers were used for the wrong purpose: this ground is closely 
connected to illegality 

• Wheeler v Leicester City Council in which the judges referred to the duty a council has to eliminate
racial discrimination and how they must ‘promote good relations between persons of different racial
groups.’ Lord Templeman states, “this use by the Council of its statutory powers was a misuse of
power.” The decision to ban the rugby team in Wheeler was beyond the Councils power.
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1. ‘wait and see’ did not make sense when Coroner had said he could not deal (para 37-42)
2. Would be some useful outcome to an inquiry (55-64)

o There were other arguments about expense and the government also argued it will be difficult to explain
an inquiry (as opposed to inquest)  - court said this makes no sense

THEREFORE DECISION IRRATIONAL, BUT 
• “75 ... If she is to maintain her refusal she will need better reasons than those given in the decision letter, so

as to provide a rational basis for her decision. But her discretion under section 1(1) of the 2005 Act is a
very broad one and the question of an inquiry is, as Mr Garnham submitted, difficult and nuanced. I do not
think that this court is in a position to say that the Secretary of State has no rational option but to set up a
statutory inquiry now.

• 76. Accordingly, whilst it will be necessary for the Secretary of State to give fresh consideration to the exercise
of her discretion under section 1(1) of the 2005 Act and in so doing to take into account the points made in
this judgment, I would stress that the judgment does not of itself mandate any particular outcome.”
o High Court said that reasons are terrible but not saying that the Home Secretary had to set up an inquiry –

they much give fresh consideration, but these were the best reasons the Home Secretary had and could
not provide better reasons so eventually, a 2005 Act inquiry was held.

Powers of Ministers 1 
• Ministers have a huge number of power whether to set up an inquiry and they also have discretion to decide

the form and shape of the inquiry
• S.4: Minister appoints Chair
• S.7: Minister appoints other panel members (consult Chair)
• S.5: Minister decides on terms of reference. S.5(5): Functions are only exercisable within terms of reference

s.5(6): terms of reference include (a) the matters to which the inquiry relates, (b) facts they are to determine,
(c) whether they should make recommendations, (d) any other matters.

• S.10: consultation with LCJ if want to appoint a judge
o Some constraints of Ministers on their broad discretion – they have to give good reasons and must

not be Wednesbury unreasonable
o Recap: Shift of inquiries from parliament where in the 1921 Act, if there was going to be an inquiry it

would need a resolution of both Houses of Parliament to the current 2005 Act where it is ministerial
discretion. With implication that ministers are open to judicial review.

Chair/Membership of Panel 
• Judges as chairs of inquiries has been a long-standing issue. If inquiries are a political investigation into

something which the executive has done and a judge comes along and chairs that inquiry, the implications of
that would be to undermine the public image and idea of judiciary impartiality.

• A Judge as Chair:
o Positives: perception of independence, integrity, authority, experience- used to handling complex

evidence, contested facts, adjudicating between parties, impartiality, detachment.
o Negatives: Lack of specific expertise, lack of follow up, legalistic writing style, less ability to work with

press, problems around politically controversial inquiries and public image of an impartial judiciary
• Select Committee recommend s.10 – change consult to consent of LCJ needed if a judge is being appointed
• There must be a consultation with the Lord Chief Justice but the LCJ cannot veto an appointment of a judge –

that recommendation for that change is what the committee had proposed
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