
Administrative Law Final 

 

l What can be reviewed? A decision was made in purported exercise of powers 

conferred by the enactment, even if the exercise of powers conferred by the 

enactment were made without legal authority. (Collector of Customs) 

l Approach when reviewing (ADJR s43): Drake (No.1)-true merits review=whether 

the decision was the correct and preferable one. Drake (No.2)- (1) The Tribunal 

will ordinarily apply the guiding policy, UNLESS the policy is (a) unlawful or (b) 

unless its application would produce an unjust decision in the circumstances of a 

particular case. (2) Arguments against the policy in the particular case will be 

considered - but there must be cogent reasons against its application, esp. if the 

policy has been subject of Parliamentary scrutiny. (3) The Tribunal will not be 

precluded from making observations regarding the policy - but the main goals are 

to leave responsibility with the Minister, to leave the Tribunal as administrative and 

not political, and to facilitate decisional consistency. (4) The Tribunal is to 

determine whether the policy is legal - not to supervise the Minister's discretion, 

but to determine whether the policy is appropriate for the Tribunal in its own 

decision on review.  

 

l Obligations on decision maker reviewing merits: (1) evidence that must be 

considered: may consider fresh evidence-the AAT is not restricted to only 

considering evidence available at the time that the relevant repository made the 
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decision beyond the power given by the statute? (no evident and intelligible 

justification, lack rational foundation, unjust, arbitrary, capricious or lacking 

common sense, decision disproportionate)  

 

l (6) OJF making decision/taking action when Objective Jurisdictional Fact not 

established (Enfield, Timbarra) (ADJR s5(1)(b)-procedures required to be 

observed were not observed; s5(1)(c)-decision maker did not have jurisdiction to 

make decision). OJF-an objective fact that either does or does not exist, it is not a 

matter of opinion and there is no discretional element. (1) does the legislation use 

objective language and what do the surrounding provisions say; (2) factors relevant 

to determining jurisdictional fact. Precondition?  

 

l (7) SJF Subjective Jurisdictional Fact is not established (Connell) (s5(1)(b)-

procedures required to be observed were not observed; s5(1)(c)-decision maker did 

not have jurisdiction to make decision); a subjective fact which turns on the 

satisfaction or opinion of a decision maker. This satisfaction/opinion is to be 

formed reasonably. (1) opinion or satisfaction was unreasonable (Wilkie), must not 

be unreasonable, must be formed on the correct legal understanding of the relevant 

provisions. (2) illogical and irrational fact finding: the decision must be one that no 

rational or logical decision maker could reach on the same evidence. OR the 

finding should be supported by logical ground (SZMDS). E.g. Only one conclusion 

is open on the evidence, and DM doesn’t come to that conclusion; or If decision to 
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