
EU REVISION 

Topics likely to come up 

- Fundamental EU concepts – e.g. when does EU law apply, how
does it form part of national law, how is EU law interpreted
(proportionality, and other general principles)

- Free movement of goods (Article 30, 34-36, not 110)
- Free movement of persons (i.e. workers and citizens)
- Competition law: Article 102 TFEU
- Equality and non-discrimination
- The Charter of Fundamental rights including the term 2

ECHR/CFR discussion
- EU Criminal Law

Introduction to EU Law 

Withdrawal Act – EU law becomes domestic law 

EU Legislative Process and Democracy 

EU Legal System: Supremacy 

What is meant by the ‘supremacy’ of EU law 

The connection between the ‘supremacy of EU law’ and the ‘new 
legal order’ as explained in Costa v ENEL  

The facts and significance of the following CJEU decisions: Costa v 
ENEL; Internationale Handelsgesselschaft (‘ Solange I’); 
Simmienthal 

What happened during the ‘Solange’ cases from 1970 through to 
1992  
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4 The first sentence of the question suggests that the scope of application of Art 34 
TFEU does not extend to prohibiting obstacles which are covered by other Treaty Articles. 

 
5 The question proceeds in the second sentence to spell out which other Treaty Articles serve 
to cover the obstacles that lie outside the scope of Art 34 TFEU, which you should now 
outline. 

The scope of Arts 28–30 TFEU 
Articles 28–30 TFEU are aimed at the abolition of customs duties and charges having 
equivalent effect and at prohibiting the introduction of any such measures. 

Article 28 TFEU states that the Union shall be based on a customs union, with a common 
customs tariff, involving the prohibition of all customs duties on imports and charges having 
equivalent effect. 

Article 28 TFEU prohibits the introduction of new customs duties or charges having 
equivalent effect, and equally prohibits the increase of those which are already in existence. 
The prohibition applies both to imports and exports. A customs duty is usually clear to 
recognise but a charge having an equivalent effect is more difficult and has been the subject 
of a considerable body of case law. In Commission v Luxembourg and Belgium 

(Gingerbread) (2 and 3/62), the Court of Justice held that: 

a duty, whatever it is called, and whatever its mode of application, may be considered a 
charge having equivalent effect to a customs duty, provided that it meets the following three 
criteria: 

1. (a) it must be imposed unilaterally at the time of importation or subsequently; 
2. (p. 123) (b) it must be imposed specifically upon a product imported from a 

Member State to the exclusion of a similar national product; and 
3. (c) it must result in an alteration of price and thus have the same effect as a 

customs duty on the free movement of products. 
Furthermore, charges which are argued to be fees for services rendered have also been 
classified as contrary to Art 30 TFEU unless they meet specific criteria including that they 
have been sanctioned under either EU or international law. The Treaty of 
Amsterdam amended what is now Art 30 TFEU by adding a second sentence to make it 
expressly clear that the prohibition also applies to customs duties of a fiscal nature which are 
applied when goods cross the border. 

Is it a duty, a charge, or a tax? 
However, if a fee, imposed by a Member State on imported goods, is a measure of internal 
taxation, it cannot be a charge having equivalent effect, and cannot be caught by Arts 28–30 
TFEU. It is instead governed by Art 110 TFEU on taxation but Art 110 TFEU is designed 
to prevent circumvention of the customs rules by the substitution of discriminatory internal 
taxes. 

The scope of the tax provision in Art 110 TFEU 
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■ Wilsher, D, ‘Does Keck Discrimination Make Any Sense? An Assessment of the Non-
discrimination Principle within the European Single Market’ (2008) 33 EL Rev 3. 
 
Free Movement of Persons: Workers  
 
Why free movement of workers is part of the internal market.  
 

- The idea was that workers would move across the Union to fill skills and employment 
gaps and improve their own economic opportunities. In line with this purpose, the 
expectation was that the numbers who actually moved would be fairly small.  

- Some respondents commented that the Single Market was ‘highly inter-related and 
interdependent’.Therefore that the free movement of persons was very closely linked 
to the other three freedoms: goods, services and capital. Business and industry groups, 
including the CBI, British Chambers of Commerce, and City of London Corporation, 
as well as a number of think-tanks and academics, highlighted the central importance 
of the principle of free movement of workers to the concept of the Single Market: 

-  
-  [The] free movement of persons within the EU is necessary alongside the free 

movement of goods, services and capital to facilitate the operative functioning of the 
internal market, helping to raise the productivity and global competitiveness of UK-
based companies. (CBI)  

- It is widely accepted throughout the EU, including within the UK […] that participation 
in the European Single Market is beneficial to all parties. […] it would be mistaken to 
suppose that the impact of free movement rights upon the UK can be considered 
meaningfully in isolation from an overall assessment of the issue of UK membership of 
the Single Market. 

- The principle of free movement is essential to the successful operation of a coherent 
single market. To remove free movement of persons from the four freedoms […] would 
undermine the other freedoms 

- https://assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/335088/SingleMarketFre
e_MovementPersons.pdf - chapter 2 

 
What Article 45 says, and how Directive 2004/38 and Regulation 
1049/2011 expand on it  
 

- The basic provision is set out in Article 45 TFEU (ex Article 39 EC), which provides as follows: 

1. Freedom of movement for workers shall be secured within the Union. 
2. Such freedom of movement shall entail the abolition of any discrimination based on 

nationality between workers of the Member States as regards employment, remuneration 
and other conditions of work and employment. 

3. It shall entail the right, subject to limitations justified on grounds of public policy, public 
security or public health: 

a) to accept offers of employment actually made; 
b) to move freely within the territory of Member States for this purpose; 
c) to stay in a Member State for the purpose of employment in accordance 

with the provisions governing the employment of nationals of that State 
laid down by law, regulation or administrative action; 
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1 This is a problem question which requires you to explore some of the issues discussed in essay form 
in Question 3. 

Introduction to citizens’ rights2 

 

2 As usual, a brief general introduction sets the scene for the rest of the answer. 

This question is concerned with the rights of EU citizens under the citizen provisions of the TFEU. 
Whilst the Treaty provision is rather limited and was not expanded significantly for a number of years, 
these rights have now been supplemented by secondary legislation, in particular Directive 
2004/38 and by expansive interpretations of the CJEU. Certainly the free movement of workers was 
strongly upheld as one of the fundamental freedoms and rights with the EU legal order, but the status 
of citizenship was less clear until recent case law confirmed it as conferring directly effective 
residence rights on EU citizens. 

The factual issues arising 
The facts of this problem are that Roger, a Belgian national, enters the UK and is questioned about 
his intentions and financial state and is allowed entry. He is not working, nor seeking work, but is 
renting a house. After twelve weeks, he applies for social security and housing benefit but both are 
refused. 

Roger’s 16-year-old sister Auriana, also a Belgian national, joins him as does his Turkish cousin, 
Benedicta.3 Auriana wants to go to a special needs school because of her disabilities and receive a 
grant to do so but the grant is refused.4 Benedicta, who is 25, is not working and applies for social 
benefit, which is refused. All three face deportation on the ground given by the authorities of being a 
burden on the state. 

 

3 The dependency of these two family members, one close and one who is not an immediate member 
of the family, needs to be discussed. 

 

4 We are dealing with citizens who on the facts clearly have no basis to claim rights as workers or as 
self-employed. 

The applicable law 
The relevant law includes the citizenship Arts 20–21 TFEU, Directive 2004/38, and Regulation 
492/2011 (which strictly applies to workers only but has been extended by the CJEU to other 
categories), and the relevant case law of the CJEU. 

Deportation threat5 
 

5 The first matter to address in respect of all three is the possible deportation. 

Article 30(3) of Directive 2004/38 provides that even in the event of a deportation order being 
issued, all three will have a minimum of one month before they can be required to leave the host 
state. This protection, by virtue of Art 27, also applies to Benedicta, the Turkish national. 
Furthermore, case law—especially the French prostitutes cases, Adoui and Cornaille (115 and 
116/81) and Pecastaing (98/79)—will allow them to argue that they should stay longer. In any 
event, Directive 2004/38, Art 31, requires that they must be allowed to present their case in person. 
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- Show what you mean by discrimination  
- What you mean by coherent and effective!  
- Analyse if its working – Look for academic work  
- Bring in your own original viewpoints with evidence  

 
 
Feedback on EU Summative  
 
 
Direct effect of directives – important part of analysis – vertical and horizontal – 
effectiveness of the EU law – was the court  
 
Horizontal direct effect – lack of – this was not in the essay – deprived myself of the 
opportunity  
 
Too much briefing websites – go for more authorative sources -   
 
Omitted a very significant part of the evolution – did not explain why it has developed  
 
Subheadings were good  
 
Do not go into depth on the judgement – what is the court of justice doing with that 
decision – three ds – whether that is good or not  
 
CoJ rationals – new legal order of international law but it also focus on individuals – does 
not only concern states but also concerns individuals – direct effect – centrality of the 
individual within the EU  
 
Citations – academic journals how authors write – cite majority of sentences to avoid 
plagiarism   
 
Structure – explore the how and why together rather than separately -   
 
Engage with academic commetry – summarise it in your own words what you understand 
from the journal articles – put forward an argument then argue it – look how the authors 
do it – how they integrate  
 
Go beyond describing the law – grey areas – the  main issues was the relevant material 
was missing and I need to include that  
 
You have to be able to interrogate the question well – essay plan then go to your reading 
and further reading  
 
Plan and then leave it for one or two days  
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