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COURSE  
 

• 5 topics can be broken into three levels. 
• Level A: base level (1,2,3) – nexus between physical nature of the subject of the property right and 

substantive law that applies. 
o Substantive rights that attach to various forms of property. 
o #1 Land 

o #2 Choses in possession (goods, chattels) 
▪ Easily physically possessed (cf land) – as a factual matter (in terms of control, 

controller has ability to exclude others) 
▪ Primacy of possession (delivery, bailment, security) – transfer e.g. gift, bailment 

(lending), security interests created through transfer. 
▪ Can be lost and found. 

o #3 Choses in action 
▪ Intangible property which cannot be physically possessed 
▪ Enjoyed and protected through legal action 
▪ e.g. debts, copyright, patents, trademarks 
▪ Lack of physicality – means law is primarily concerned with ability to transfer them 

– this is why the law recognises them as being property. 
▪ Crossing the personal/proprietary membrane – emphasis on assignability. 
▪ Unassignable choses in action: public policy. 

• Level B: mid level (4) 
o #4 Assignment and disposition of interests: 

▪ What needs to be done to create or transfer interests. 
▪ Differing formalities for creation and transfer of interests in land, choses in 

possession and choses in action (link to topic ½) 
▪ Nuances within categories – legal v equitable; voluntary v value 

• Level C: highest level (5) 
o #5 Result where property has been transferred 

▪ 5A: Deciding which interest has priority when inconsistent interests have been 
created. 

▪ 5B: When is the purported creation of a personal property security interest effective? 

 

 

 

 

 

 

  



 18 

B. IDENTIFY HOW/IF OWNERSHIP WAS TRANSFERRED 

 

1. Temporarily giving up possession 

• A person who temporarily relinquishes possession retains a claim 

o 1.  Possession without a right to possession would be a relatively fragile property right. 
o 2. All rights to possession would suffer if possession of a thing did not generate a right to 

possession. 
▪ Plaintiff suing for wrongful interference with rights in possession can prove 

existence of rights merely by proving prior possession. 
▪ Onus then shifts to defendants to prove they have a better right to possession. 

 

Armory v Delamirie 
• Facts: chimney sweep found jewel, took it to be appraised. Jeweler stole the jewel. 
• Found: jeweler liable to pay the boy damages – boy had a greater right to possession as he had it before 

the goldsmith. 
 

2. Losing and finding 

→ Not examinable 

3. Gifts 

• Burden of proof on the donnee to prove a valid gift inter vivos. 
• Recognised methods to make gifts inter vivos (while both parties are alive) (Nolan v Nolan): 

o 1. Deed (relinquish/transfer ownership) 
o 2. Declaration of trust (retain ownership but hold for benefit of another) 
o 3. Delivery with intention of making gift (relinquish/transfer ownership) 
o 4. (not intervivos) Donatio mortis causa 

1. Deed  

• Uncommon way to transfer legal ownership in chattels, but use where: Cochrane v Moore 
o Transferor wants to transfer legal ownership, not possession. 
o Exceptional value of goods warrants better evidence of ownership than a transfer of 

possession. 
• Requirements in s 38(1) CA. 

 

2. Declaration of trust 

• ‘Donee’ receives equitable interest only; ‘donor’ detains legal title as trustee.  
• In legal documents, word ‘trust’ will be used; but in informal arrangements some indication the chattel is 

being held for their benefit. 
• Form? 

o In chattels and choses in action – no writing. 
o In land – must be in writing – s 23C(1)(b) CA. 

 

3. By delivery with intention of making gift 
• Donee may obtain the legal interest (equity may rescue this if this fails). 

 

a. Intention to make a gift 

• Must point to evidence of donative intention.  
• This is usually expressed in words of present gift eg ‘it’s yours’, ‘Happy Birthday’. 
• The absence of these words are not fatal: Nolan v Nolan. 

o However, the person relying on the alternative means of establishing donative intention bears 
the onus of proving the existence of a present, unequivocal donative intention, attended by the 
requisite certainty as to the object, extent, and whether the gift would take immediate effect. 

o ie, need evidence that the donor believed that he had made a gift to the donee of an absolute 
interest, which had already taken effect and did not desire to detract. 
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• Default position that the bare rights to litigation cannot be assigned. 
• Some statutes indisputably bar specific rights to assign: eg right conferred by a statute to claim damages 

for misleading and deceptive conduct: Pritchard v Racecage. 

However: doubt in Campbells Cash and Carry 

• Case is not authority for fact you can assign bare rights to litigate. 
• However, finding that litigation funding was not against public policy leaves the prohibition on 

assigning bare rights on unstable grounds. 
• Therefore, unclear if this prohibition still remains. 

Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386 at [68] - [82] 

• Facts: Tobacco retailers sought compensation in respect of tobacco licensing fees that had been paid by 
the retailers and since invalidated as unconstitutional excises.  

o Firmstones encouraged tobacco retailers to claim a refund of the tobacco licence fees from 
wholesalers. 

o Sought authority to act on their behalf, taking a 33% success fee of any money recovered. 
o Firmstones did not receive an assignment of the retailer’s causes of action, but retained 

lawyers to act on behalf of the retailers. 
• Found: this was not an abuse of process. 
• Reasoning: 

o Confirmed that there is no necessary abuse of process in a litigation funder, with no pre-
existing genuine commercial interest, seeking to cause plaintiffs to sue with a view to making 
a profit. 

o HCA decision turned on specific question of whether this amounted to an abuse of process. 
Ratio does not concern the bare rights to litigate.  

o Many people seek profit from assisting litigation – it is not suprising that a person who hazards 
funds in litigation wishes to control the litigation. 

o Public policy arguments raised are: 1) fears about adverse effect on process of litigation, 2) 
fears about fairness of the bargain. 

▪ However, neither of these warrants formulation of an overarching rule of public 
policy that would in effect bar prosecution of an action where any agreement has 
been made to provide money to a party to institute or prosecute a litigation in return 
for a share of the proceeds in the litigation. 

▪ This would take “too broad an axe to the problems”. 
• NB: Where the assignee is not a person interested in having rights vindicated (eg shareholder, creditor), 

but is a person whose interest is solely making a profit from funding the litigation, then the court may 
demand security for costs: Green v CGU Insurance. 

If the prohibition does exist, can nevertheless circumvent it: 

a) Can assign the fruits of litigation 

Glegg v Bromley [1912] 3 KB 474 

• Facts: woman suing for slander. At same time, she owed money to her husband, so she purported to 
assign her winnings to her husband. 

o ‘Florence Elizabeth Glegg doth hereby assign unto the said Edward Maxwell Glegg all the 
interest, sum of money, or premises to which she is or may become entitled by virtue of the 
said action of Glegg v Bromley, or under or by virtue of any verdict, compromise, or 
agreement which she may obtain or which she may become party in or consequent upon the 
said action or otherwise howsoever under or by reason of the same.’ 

• Found: the assignment was legal, as there is no rule against assigning the fruits of litigation. 
• Reasoning: 

o Parker J: assigning the fruits of the right to litigation is not a current chose in action, but 
future property identified by reference to an existing chose in action. In such situations, no 
question of maintenance can arise. 



 65 

title within the control of the donee and beyond the recall or intervention of the 

donor.  
• Here, a request to a bank to deliver the CoT would not be sufficient, as this 

order could be recalled until delivery. 
▪ Once that stage is reached and the gift is complete and effective in equity, the 

equitable interest in the land vests in the donee and, that being so, the donor is bound 
in conscience to hold the property as trustee for the donee pending the vesting of the 
legal title. This takes the view that any equitable alienation short of a registered 
transfer would operate as a trust.   

▪ If effective, the transfer would have transferred nothing more than bare legal title to 
Corin, because it was always intended that Mrs Patton would retain beneficial 
ownership. 

▪ Here, although the Registrar-General could have registered the transfer without the 
CoT, this was at his discretion so cannot be said to be within Corin’s control 
(Brennan J’s view on this point: the possibility this may have occurred was cancelled 
by the reality that it did not). 

Costin v Costin (1997) 7 BPR 15,167; [1997] ANZ ConvR 400; (1997) NSW  ConvR 55-811  

• Facts: A was planning to sever his interest in land and transfer it to B. However, he did not go through 
with the transfer, and transferred the land legally to C.  

• Issue: did C have full legal title? 
o If A had vested the acquisition of title in B and put it beyond his recall, a constructive trust 

arose. 
o Therefore, any subsequent dealings would only be bare legal title. 

• Found: B did not have an equitable interest, so C’s interest was full and valid, and not subject to a trust. 
o Now know it is a two stage test. 
o Had done all necessary but hadn’t put it beyond recall  (as could countermand his instructions 

to the solicitor). 
o Therefore no assignment in equity/constructive trust – so later transfer was full and valid and 

not subject to any trust. 

Choses in action 

• If made assignment absolutely in writing, but have not yet given notice to the debtor yet, and equitable 
assignment is complete before notice is given.  
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o In contrast in Norman, there may not have been any rights in the future. It was perfectly 
possible the loan would be repayed, the borrower would not then draw it down again. 
Therefore there would be no relationship at the time when the assignment was supposedly 
taking place. 

▪ “It left the borrower free to decide whether such a relationship should exist in the 
relevant year. It gave the lender no right in any possible event to insist upon there 
being a loan in existence.” 

o Therefore harder in Norman to say it was an assignment of a current chose in action, when 
there may not have been a chose in action in existence at the time to which the assignment was 
referring. 

2. How can the property be assigned? 

Issue: If the assignor has both an expectancy and a present right, which has he or she attempted to assign? 
Alternatively, if the assignor only has an expectancy, how can this be assigned? 

a) If present property 

• Normal rules for assigning at law or equity apply. 

b) If future property 

Gifts: 

• “As it is impossible for anyone to own something that does not exist, it is impossible for anyone to make 
a present gift of such a thing to another person, however sure may be that it will come into existence and 
will then be his to give”: Windeyer J in Norman. 

• ie, neither law or equity will uphold a gift of future property. 

For value: 

• “The common law objection remains” (Norman). 
• But in equity a would-be present assignment of something to be acquired in the future is, when made for 

value, construed as an agreement to assign the thing when it is acquired (Norman). 
o This may be express (parties realise it is future property, so expressly agree to assign it when it 

is received) or implied (parties purport to do the impossible). 
• The purported assignee thus gets an equitable interest in the property immediately the legal ownership of 

it is acquired by the assignor, assuming it to have been sufficiently described then to be identifiable: 
Norman. 

o Ie, when and if X obtains the property, equity regards as done what ought to be done: so X 
holds the property on constructive trust for Y: Tailby. 

• Requirements? 
o The only requirement is that the property, when it comes into existence, answers the 

description in the assignment.  
o The property does not also need to be a type that lends itself to specific performance: Lord 

Watson in Tailby (confirmed by HCA in Chan v Cresdon) cf Lord Westbury in Holroyd v 
Marshall. 

▪ The contract does not also need to be specifically enforceable:. 
▪ [cf Lord Westbury in– contract must also be specifically enforceable.] 

• Practical implications: 
o Following an assignment of future property by A to B, B is first in line against other creditors. 
o Recall that if the assignor is transferring present property and goes bankrupt, and the contract 

is not specifically enforceable (eg public shares), then equity will not assist. 
o Therefore, strange feature of the law that an assignment of future property may actually be a 

better position. 

c) Trust over future property 
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2. Is the interest effective? 

 

a) Is it attached? ie is it enforceable against the grantor? 

• Security interest is enforceable when it is attached: s 19(1). 

• It attaches where: grantor has rights in the collateral; or value is given: s 19(2). 

s 19- Enforceability of security interests against grantors--attachment 
 
Attachment required for enforceability 

(1) A security interest is enforceable against a grantor in respect of particular collateral only if the security 
interest has attached to the collateral. 

 
Attachment rule 

(2) A security interest attaches to collateral when: 
(a) the grantor has rights in the collateral, or the power to transfer rights in the collateral to the 

secured party; and 
- having possession is enough 

(b) either: 
(i) value is given for the security interest; or 
(ii) the grantor does an act by which the security interest arises. 

 

Time of attachment 

(3) Subsection (2) does not apply if the parties to a security agreement have agreed that a security interest 
attaches at a later time, in which case the security interest attaches at the time specified in the 
agreement. 

(4) To avoid doubt, a reference in a security agreement to a floating charge is not a reference to an 
agreement that the security interest created by the floating charge attaches at a time later than provided 
under subsection (2). 

 
Goods leased, bailed, consigned or sold under a conditional sale agreement. 

(5) For the purposes of paragraph (2)(a), a grantor has rights in goods that are leased or bailed to the grantor 
under a PPS lease, consigned to the grantor, or sold to the grantor under a conditional sale agreement 
(including an agreement to sell subject to retention of title) when the grantor obtains possession of the 
goods. 

(6) Subsection (5) does not limit any other rights the grantor may have in the goods. 
 

 

  


