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Procedure of reservations (Article 23) 
1. Express acceptance of reservation and an objection to reservation must be made in writing and 
communicated to parties. 
2. If formulated when signing the treaty, subject to ratification, acceptance of approval, reservation must be 
confirmed by reserving State, expressing consent. 
3. Express acceptance or objection to reservation made previously to confirmation of reservation does not 
require confirmation. 
4. Withdrawal of a reservation or an objection to a reservation must be formulated in writing. 
 
Effect of reservation where permitted, NB Reservations can be withdrawn at any time 
• Art 21 – a permissible reservation modifies the treaty relationship between the reserving State (R) and 

other parties, e.g.: 
o If State A accepts the reservation – the treaty is modified between R and A, as set out in the 

reservation (on a reciprocal basis) (Art 21(1)); 
o If State B objects to the reservation and says that the treaty is not to apply – there is no treaty at 

all between R and B (Art 20(4)) 
o If State C objects to the reservation, but does not say that the treaty is not to apply – the treaty 

applies between R and C, but the provisions to which the reservation relate “do not apply as 
between the two States to the extent of the reservation” (Art 21(3)). 

• Note that the effect of the third situation above (State C) is that the reservation is usually given effect; 
the ILC suggests that it should not be given effect (ILC Guide to Practice, Guideline 4.3): 

• Presumption that the State intends to maintain or keep being part of the treaty, established by the ILC 
Guide to Practice 

• “Unless the reservation has been established with regard to an objecting State or international 
organization, the formulation of an objection to a valid reservation precludes the reservation from having 
its intended effects as against that State or international organization.” 

 
Effect of “impermissible” reservations 
• Effect is unclear, as the VCLT is silent 
• There are two possibilities: 

o Such reservations are void and severable (i.e., the reserving State is bound by the treaty in full 
without the benefit of the reservation); and 

o The reservation is not severable; the reserving State is not a party to the treaty (unless the 
reservation is withdrawn). 

• State practice has been inconclusive 
• The ILC proposes that impermissible reservations are null and void and therefore severable (see ILC 

Guide to Practice, Guideline 4.5.1: “A reservation that does not meet the conditions of formal validity 
and permissibility set out in Parts 2 and 3 of the Guide to Practice is null and void, and therefore devoid 
of any legal effect.”) 

 
TREATIES AND THIRD STATES 
 
• VCLT, Art 34: Treaties do not create rights or obligations for third States without their consent (this is 

consistent with customary international law) 
• VCLT, Art 35: An obligation may arise for a third State from a provision of a treaty if the parties so 

intend, and the third State expressly accepts that obligation in writing 
• VCLT, Art 36: A right may arise for a third State from a provision of a treaty if the parties to the treaty 

intend to confer that right, and if the third State assents (which can be presumed) 
 
• Revocation and modification requires consent of all parties: Article 37 
• If a treaty, codifies existing CIL, there are no inhibitions: Article 38 
 
 

17 of 125



 28 

• Per Wilcox J – as a matter of municipal policy a norm of CIL which criminalises conduct does not 
become part of Australian law in the absence of implementing or adopting legislation 
• Per Whitlam J – existence of universal jurisdiction does not itself constitute a source of jurisdiction for 
Australian court, as statutory vesting essential. 
• IMPORTANT DISSENT – Per Merkel J (dissenting) – Where a rule is consistent with statute or 
with general policies or principles of common law; it is adopted or received into domestic law and has 
“force of law” in being able to modify or alter the common law 

o Universal crimes under CIL such as genocide, should be vested with municipal jurisdiction 
without implementing or adopting legislation. 

o Merkel J’s approach is known as the ‘common law adoption approach’. 
o Inconsistent IL to common law, can have no application. 

 
For customary international law to form part of Australian domestic law (Merkel J): 
• The rule of customary international law has to be clearly established. {Opinio juris} 
• The court then has to consider whether the rule is to be treated as having been adopted or received 

into domestic law. 
• (Is it ‘inconsistent with the general policies of [the common] law, or would there be a lack of logical 

congruence with its principles’?) {consistency test} 
• If the rule of customary international law ‘is inconsistent with’ the common law, no effect can be 

given to the rule of customary international law without legislation. 
• ‘[G]enocide is an offence under the common law of Australia. …[I]t is plain that genocide was a 

universal crime under customary international law at the time of the events relied upon’ (Merkel J) 
• (Cf Wilcox J and Whitlam JJ – need legislation) 

 
Treaties and Australian law 
• Mason CJ and Deane: Provisions of international treaty not Aus. Law unless integrated by Statute 
• Power to enter into treaties an Executive prerogative power (s. 61 of the Constitution) 

o Power inherited from the Imperial government as Australia acquired independence 
• Power to implement treaties through legislation is an exclusively legislative power (see, especially, s 

51(xxix) of the Constitution) 
• AUSTRALIAN APPROACH: Transformation approach applies for the the provisions of a treaty do not 

form part of Australian law unless incorporated into Australian law by statute: Bradley v 
Commonwealth 

o An implication from separation of powers doctrine (the Executive enters into the treaty but law‐
making is for the Parliament; and the judiciary merely interpret and apply the law) 

• Recognised exceptions for eg peace treaties and maritime boundary agreements 
 

Bradley v Commonwealth (1973) 128 CLR 557 – Sanctions on Rhodesia Case + Approach of Australia 
to Treaties 
 
Facts:  
- Direction by Commonwealth Postmaster General that all postal and telephone services for the Rhodesia 
Information Centre in Sydney should be withdrawn 
- UNSC resolutions had described regime in Rhodesia (which is now Zimbabwe) as illegal, and called on 
member states to take measures to ensure that acts performed by the officials of the illegal regime should 
not be accorded any recognition 
 
Issues: Was it lawful: Severance of services was challenged and argued that they did not have authority 
to act in such a way. 
 
Ratio/Main Principles: Held that P‐G direction not authorised by Post and Telegraph Act 1901 (Cth) 
• Court held that this ultimately gave too much power to the Executive and that the UNcharter was not 
binding on persons of Australia as part of the ML of this country 
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▪ FRY not recognised as successor to SFRY 
▪ Russian Federation was recognised as successor to USSR due to population and location 

{as USSR had a security council seat} 
 
Clean slate principle – both for multilateral and bilateral.  
 
Other international persons 
• International organisations, NGOs, TNCs and movements 

o Reparations case 1949 – UN is an international person → UN can sue and be sued as a distinct 
entity rather than suing a member state. 

• Individuals 
o generally not international persons; traditionally an object of IL, not a subject 
o states can confer (mainly procedural) rights on individuals by treaty 
o substantive rights remain vested in states 
o limited capacity to bring rights in human rights bodies 

• Corporations? 
• Minorities; indigenous peoples; self-determination movements? Limited personality and status under 

international law and objects, rather than subjects unless specifically dealing with a self-determination 
movement recognised 

 
Recognition of States 
• Two theories on the legal effect of recognition: 

o “constitutive theory” (recognition by other states is a precondition to statehood) 
o “declaratory theory” (recognition by other states does not create an entity’s statehood but merely 

acknowledges it) 
• Latter more widely accepted – recognition regarded as a political and discretionary act 

o “The primary function of recognition is to acknowledge as a fact something which has hitherto 
been uncertain, namely the independence of the body claiming to be a state, and to declare the 
recognizing state’s readiness to accept the normal consequences of that fact, namely the usual 
courtesies of international intercourse.” (Brierly, 1963) 

• Criticisms of constitutive theory : 
o if state is recognised by A but not B, does it exist? International person and not an international 

person at the same time e.g. the state of Israel  
o what are rights and duties of an unrecognised state? 
o contrary to state practice – eg states make claims against unrecognised states 

• Declaratory theory 
o Eg Tinoco Arbitration 1923 – recognition is simply evidence that IL requirements of statehood 

are met 
o recognition does not bring a state into existence if it did not exist before 
o non-recognition does not necessarily imply non-existence 

 
Recognition of States (and Governments) 
 
• Practice was to recognise both states and governments 

o so when government changed unconstitutionally, decision whether or not to recognise new 
government 

o and distinction between recognition de facto and de jure 
• Estrada Doctrine 1930 – Mexico would no longer practise “recognition” of governments 

o US, UK and Australian practice now similar 
• Recognition may be express or implied 
• Recognition may be retroactive 
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Summary of common conditions/grounds for refusal to extradite 
 
• Conditions: 

o must be minimum penalty or time left to serve 
o double criminality rule 
o speciality–person will only be prosecuted for the specified conduct 

• Grounds for refusal:  
o political offences 
o person will be prosecuted or punished, or prejudiced at trial, on account of his or her race, 

religion, nationality or political opinions 
o the person will be subjected to torture 
o the person will be subjected to the death penalty 
o offence under military law 
o the person has been punished, acquitted or pardoned in either country for the same conduct 
o surrender is likely to have exceptionally serious consequences for the person whose extradition is 

sought, including because of the person’s age or state of health 
 
Relevance of Illegally obtained custody 
• Divergence of views whether illegally obtained custody renders unlawful the exercise of criminal 

jurisdiction by a domestic or international criminal court 
• Considerations: It is for the state who sovereignty was violated to take issue of how the person was 

acquired. This includes other concerns: 
o Gravity of offence in question 
o Whether abduction of the accused is a human rights issues. 

• Consequence: But usually illegality of their abduction is not enough, but open to a domestic court, to 
not hear a court, on the basis of an equity principle that it is a fruit from the poisoned tree, as it poisons 
the entire case. 

 
• Domestic courts/State Practice 

o A-G v Eichmann (DistCt of Jerusalem, 1961) (referring to common law authorities that illegality 
of arrest irrelevant, and in any event Argentina waived claim) 

o State v Ebrahim (SupCTSA, 1992) (member of ANC abducted by South Africa from Swaziland; 
SA court held to have no jurisdiction, to protect rights of individual and to respect state 
sovereignty) 

o Motiv R (2011) (HCA stayed prosecution of former A-G of Solomon Islands removed unlawfully 
from Solomon Islands to Australia to face charges for child sex offences) 

 
• International criminal courts 

o ‘Universally condemned offences are a matter of concern to the international community as a 
whole. … There is a legitimate expectation that those accused of these crimes will be brought to 
justice swiftly.  Accountability for these crimes is a necessary condition for the achievement of 
international justice, which plays a critical role in the reconciliation and rebuilding based on the 
rule of law of countries and societies torn apart by international and internecine conflicts…This 
legitimate expectation needs to be weighed against the principle of State sovereignty and the 
fundamental human rights of the accused.’  Prosecutor v Nikolić (ICTY Appeals Chamber, 
2003) 

o Need to weigh the gravity of the offences vs. how they were obtained and how serious was the 
violation of the state sovereignty and was the human rights seriously violated in the process 
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▪ NOTE: CIL is that a State should not lose immunity, for violation of jus cogens or rules of armed 
conflict: Jurisdictional Immunities of the State 

▪ HENCE: Authority of Pinochet has been heavily degraded amongst State Practice and judicial 
decisions on similar issues. 

2. Prosecution in national country: Not immune for prosecution in their own country (i.e. in a 
Change of govt.): Arrest Warrant 

3. Waiver of immunity: Also if the State seeks to waive the immunity upon the individual (as they are 
conferred the immunity from the State): Arrest Warrant 

4. Ratione Materiae situations: After the person ceases to hold office, only have ratione materiae 
immunity, fall back on Pinochet, was it in their official acts to lead to such criminal actions (where 
UJ and jus cogens norms are involved): Arrest Warrant 

5. International Criminal Courts: Subject to Criminal proceedings on international Courts, where 
immunities do not apply i.e. ICC.: Arrest Warrant 

 
• Immunity applies to both both criminal and civil proceedings 
• Modern position for Civil Claims on Jus Cogen Crimes: Immunity subsists in relation to civil 

proceedings, even in relation to allegations of crimes contrary to jus cogens (Jones v Ministry of the 
Interior (Kingdom of Saudi Arabia) [2006] 

 
Private Acts by Heads of State: FSIA s 36 
• Provision applies for acts for person who were at the time: 
a. Head of foreign State; or 
b. Spouse of Head of State 

They will be considered as having the same rights head of a diplomatic mission. 
• Unauthorised Acts by a head of a diplomat, will be considered the same as a Head of foreign State (or 

spouse) acts in their private capacity (i.e. not an Act of State). 
 

R v Bow St Magistrates ex parte Pinochet (No 3 )– Caution + Torture and breaches of Jus cogens Crimes 
+ Former heads of state + UNIQUE CASE 

Facts:  
• 1973 Coup of Pinochet, overthrew the Allende socialist govt, where Pinochet became and head of 

state and remained so until retirement until 1990. 
• Under regime, atrocities and acts of cruelty were committed, including torture, murder and hostage 

taking. 
• Spanish magistrate issued warrant for his arrest when he was in UK to stand trial in Spain. 
• Application was made in London for arrest warrant, and Pinochet, challenged the arrest warrant and 

this went to the HoL 
o NOTE: The HoL was not charged with deciding whether the acts of torture has occurred. The 

HoL was merely seeking to follow the extradition act, and sent to Spain to face trial on the 
substantive allegations. 

Issues: 
1. Whether there was laws, that shows that the acts were crimes in criminal conduct in UK and Spain 
(prospectively). 
2. Whether there were extradition crimes, which he was entitled to immunity given that he was a former 
head of state. Importantly, was this because he was formerly a head of state? 
3. Whether state torture was an official function? 
 
Ratio/Main principles: 
 
The role of the head of state 
• “… a head of state will, under the statute as at international law, enjoy state immunity ratione 

personae so long as he is in office, and after he ceases to hold office will enjoy the concomitant 
immunity ratione materiae‘ in respect of acts performed [by him] in the exercise of his functions [as 
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UN responsibility vs. STATE responsibility 
Al Jedda v United Kingdom (ECHR, 2011) – Responsibilities of a higher authority i.e. UN vs. Individual 

State + Approval by the higher authority 
Facts: The applicant was a British national who was detained by British forces in Iraq from 2004 to 
2007. Mr Al Jedda challenged the legality of his detention before the UK courts but was unsuccessful. He 
then argued before the ECtHR that his detention by UK, breached his rights under Article 5 of the ECHR 
(right to liberty and security of person). 
Issue: Was the detention of Al Jedda attributable to the UK or UN? 
Ratio/Main Principles: 
• Court held that detention was not attributable to the UN, but was attributable to the UK, because the 

UN organs did not approve the practices of the indefinite internment of trial. 
• Had to consider who organised security forces at time of Iraq invasion. 
• Lack of UN Resolution: There was no resolution from the UN (or UNSC) at the time, providing or 

authorising use of force in Iraq. 
 

Mothers of Srebrenica v The Netherlands, Hague District Court, 17 July 2014 – Dutch Military 
Officers responsible for area where atrocity occurred + UN had real or effective control 

Facts: This was a decision of the superior court in Netherlands (Hague District Court).Many of the 
people who were taking refuge in the safe haven which was monitored by UN forces and they happened 
to be dutches peacekeeping forces were taken away the men and boys were separated and as it turned out, 
many of those were killed. There was a claim bought to the court against the Netherlands arguing that the 
Netherlands had intentional responsibility for what had happened to the men and boys in the safe havens. 
Issues: Was the actions of the Dutch Battalion attributable to the Netherlands? 
Ratio/Main Principles: 
• Determined based on a question of who were exercising real control of the conduct? 
• Court held that although Dutch officers were in the area, this did not give effective control or 

command and control by the Netherlands 
• Despite there was frequent and intensive communications to the Dutch Govt. in the Hague. 
• It was a UN Mission. 

 
 

Mallen case (1927)  http://untreaty.un.org/cod/riaa/cases/vol_IV/173-190.pdf 
Facts:  
• Mexican consul (Mallén) assaulted in El Paso twice (two months apart) in 1907 by same person, a 

US policeman of Mexican origin (Franco)  
• First was an assault in the street (details sketchy) –found to be purely private: “a malevolent and 

unlawful act of a private individual who happened to be an official; not the act of an official”  
• Second was official: assaulted Mallén on a streetcar –showed his police badge to the conductor, used 

his pistol, took Mallén to the county jail 
Ratio/Main Principle: 
• “Franco could not have taken Mallén to jail if he had not been acting as a police officer. Though 

his act would seem to have been a private act of revenge which was disguised, once the first 
thirst of revenge had been satisfied, as an official act of arrest, the act as a whole can only be 
considered as the act of an official.” 

• i.e. in his official capacity  
• So, US responsible for his acts 
THE FIRST ACT WAS PRIVATE. THE SECOND ASSAULT INVOLVED HIS POLICE BADGE 
AND PISTOL, THEREBY AN UNAUTHORISED OFFICIAL CONDUCT IN THE SECOND. 
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• 2. ‘Local remedies’ means legal remedies which are open to the injured person before the judicial or 
administrative courts or bodies, whether ordinary or special, of the state alleged to be responsible for 
causing the injury.” 

 
• Relevant remedies will vary according to the circumstances 
• Administrative remedies must also be exhausted 

o But not if purely discretionary  
• Only remedies which may result in a binding decision must be exhausted  
• Must raise “the essence of the claim” in the municipal proceedings 

o Sufficient if the essence of the claim has been brought before a competent tribunal and 
pursued as far as permitted by local law and procedures without success: ELSI case (US v 
Italy) 

 
Exceptions and limitations: 
• Local remedies do not need to be exhausted where: Art. 15 

I. Where the injury is to the state itself 
II. No reasonable available local remedies to provide effective redress 
III. Local remedies provide no reasonable possibility of such redress 
IV. Undue delay in remedial process 
V. No relevant connection of injured person and State alleged to be responsible at the date of injury 
VI. Injured person is manifestly precluded from pursuing local remedies 
VII. State alleged to be responsible, waived the requirement that local remedies be exhausted 

 
• The rule of exhaustion of local remedies is not a purely technical or rigid rule, but one that operates with 

a considerable degree of elasticity: Norwegian Loans Case (France v Norway) 
o Courts do not apply the principle where there are no effective remedies available, due to the laws 

of the country or prevailing conditions. 
• Where there is no effective remedy, recourse to the exhaustion of local remedies principle is futile: 

Finnish Ships Arbitration (Finland v UK) 
 
Compensation, exercising DP and views of injured persons: [ILC Recommendation] – Recommended 
practice, not CIL 
If entitled to DP, a State should: Art. 19 
I. Give due consideration to possibility of exercising DP, especially where significant injury occurs 
II. Take into account, views of injured persons to DP and reparation sought 
III. Transfer injured person compensation obtain from responsible State, subject to reasonable deductions 
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(2) Special Agreement (Compromis) – Article 36(1) 
 
• ICJ Statute, Art 36(1): 

o “The jurisdiction of the Court comprises all cases which the parties refer to it and all matters 
specially provided for in the Charter of the United Nations or in treaties and conventions in 
force.” 

• Where parties refer to ICJ and all matters – via treaties/conventions in force, or by special agreements 
• E.g., cases which are cited as follows are brought by “special agreement”: 
• Gabcikovo-Nagymaros Project (Hungary/Slovakia) [1997] ICJ Rep 7 
• But not cases cited like this: 

o Obligation to Negotiate Access to the Pacific Ocean (Bolivia v Chile) [2015] ICJ Rep 592 
o Cited without a X v Y; i.e. Danube Dams Case 

 
(3) Compromissory clause – Article 36(1) 

 
• How an interpretation of a treaty is resolved – agreement in treaty that parties refer to ICJ. 
• E.g., the Revised General Act for the Peaceful Settlement of Disputes (1949), Art 17: 

o “All disputes with regard to which the parties are in conflict as to their respective rights shall … 
be submitted for decision to the International Court of Justice, unless the parties agree, in the 
manner hereinafter provided, to have resort to an arbitral tribunal.” 

• Optional Protocol to the Vienna Convention on Diplomatic Relations, Art I: 
o “Disputes arising out of the interpretation or application of the Convention shall lie within the 

compulsory jurisdiction of the International Court of Justice and may accordingly be brought 
before the Court by an application made by any party to the dispute being a Party to the present 
Protocol.” 

 
(4) Transferred jurisdiction of the PCIJ – Article 36(5) and Article 37 

 
• Where dispute was referred to the PCIJ, it is now also referred to the ICJ: Art 37 
• ICJ Statute, Art 36(5): 

o “Declarations made under Article 36 of the Statute of the Permanent Court of International 
Justice and which are still in force shall be deemed, as between the parties to the present Statute, 
to be acceptances of the compulsory jurisdiction of the International Court of Justice for the 
period which they still have to run and in accordance with their terms.” 

• ICJ Statute, Art 37: 
o “Whenever a treaty or convention in force provides for reference of a matter to a tribunal to have 

been instituted by the League of Nations, or to the Permanent Court of International Justice, the 
matter shall, as between the parties to the present Statute, be referred to the International Court of 
Justice.” 

 
(5) Doctrine of Forum prorogatum – No court has jursidiction 

• Forum Prorogatum: On an adhoc basis, a state agrees to the dispute to be decided by the ICJ 
• Principle developed from practice 
• This is (generally) the extension of the court’s jurisdiction by the agreement of the parties in a case 

which would otherwise be outside the court’s jurisdiction 
• E.g., Corfu Channel (United Kingdom v Albania) [1948] ICJ Rep 15 
• Albanian letter dated 2 July 1947: 

o “[Albania] would be within its rights in holding that the Government of the United Kingdom 
was not entitled to bring the case before the International Court by unilateral application … 
[Albania] is prepared notwithstanding this irregularity … to appear before the Court.” 
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