
 Contracts Attack Sheet  
I. Promise  

II. Consideration  
A. Gratuitous Promises  
B. Conditional Promises 
C. Illusory Promises  

III. Mutual Assent  
A. Offer and Acceptance  
B. Termination  
C. Uncertainty  
D. Preliminary Negotiations  
E. Ads  

IV. Affirmative Defenses  
A. Statute of Frauds  
B. Infancy  
C. Incapacity  
D. Duress  
E. Misrepresentation  
F. Unconscionability  
G. Public Policy  

Contracts Overview  
 

I. Formation of K 
A. P’s case  

1. Consideration  
2. Mutual Assent  

B. Defenses  
II. Terms of K 

A. What are the terms 
B. What do the terms mean 

III. Performance or Breach 
IV. Remedies for Breach  

Analysing a Contract  
 
 

Usual Questions  Usual Answers  Some Defense Cases  

Who Brings? π π 

What Claim?  Breach of Contract Rescision  

Against Whom?  ∆ ∆ 

Seeking What Remedies? Money Damages Rescision, Specific performance 
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b) Dickinson v. Dodds  
(1) Rule: To constitute a contract, two minds must have been at one, 

at the tame moment of time, there was an active offer up to time 
of acceptance 

(a) Promise to keep the offer open is not enforceable 
because had no separate consideration  

(i) Hypo where paid money to keep open is 
supported by consideration 

(2) Holding: it is impossible to say if ever concurrently of the same 
mind because kept missing each other, no consideration for 
underlying promise to keep property open until 9 on Friday  

(a) §2-205- in a signed writing which by itself gives 
assurance that it will be help open is not revocable for 
lack of consideration 

(i) This departs from restatement because explicitly 
mentioned in UCC 

c) Morrison v. Thoelke  
(1) Rule: The mailbox rule- a contract is complete upon deposit of 

the acceptance in the mail 
(2) Holding: doesn't matter that as soon as put in mail called to reject 

offer, once offeror gets in the mail, there is an accepted contract 
(a) §63- acceptance made in manner and medium invited by 

offer is operative and completes the manifestation of 
mutual assent as soon as put in offerors possession.  

F. §33- Uncertainty 
1. “Even though MoA is intended to be understood as an offer, it cannot be 

accepted so as to form a contract unless the terms of the contract are reasonably 
certain 

a) Are reasonably certain if: provide a basis for determining the existence 
of a breach and for giving an appropriate remedy  

(1) One or more terms being left open/ uncertain may show that 
MoA is not intended to be understood as an offer/ acceptance 

2. Even when both parties clearly manifest a willingness to be bound, the terms of 
their purported agreement can be so uncertain that, when a dispute arises, it is 
hard to determine if there was  contractual obligation  

G. §26- Preliminary Negotiations  
1. A manifestation of willingness to enter into a bargain is not an offer if person to 

whom it is addressed knows or has reason to know the person making it does not 
intent to conclude (form) a bargain until he has made a further manifestation of 
assent.  

2. §33 (comment c)  
a) Preliminary negotiations not to be considered assent to be bound unless 

terms are certain, must be definitive  
3. Cases 
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(1) Rule: the full agreement must be analyzed in light of the close, 
almost symbiotic relations between the parties on the island 

(a) UCC wants us to look at the entire commercial context 
of the agreement in order to reach the true understanding 
of the parties 

(i) “its meaning is to be determined not just by the 
language used by them in the written K but by 
action interpreted in light of commercial 
practices and other surrounding circumstances  

(b) UCC considers actual performance of a K as the most 
relevant evidence of how parties interpreted that K 

(2) Holding: trade usage to price protect pavers at times of price 
increases could reasonably be construed as consistent with an 
express term of sellers posted price at time of delivery  

(3) Facts: sale of asphalt for roads in municipality, Shell had already 
won K with gov at certain price before purchased asphalt- 
π thinks price protection applies, says to read in context of 
custom in Hawaii, price protection implied 

f) BeanStalk Group v. AM General Corp.  
(1) Rule: 1) K interpretation will not be interpreted literally if doing 

so will produce absurd results since King parties are presumed to 
be rational persons pursuing rational ends. 2) interpretation is 
cultural as well as a linguistic undertaking  

4. W.W.W. Associates, Inc. v. Giancontieri (NY 1990)  
a) Rule: “evidence outside the four corners of the document as to what was 

really intended but unstated or misstated is generally inadmissible to add 
to or vary the writing” 

b)  Under plain meaning: either party can cancel the contract   
  §214 © lets buyer get to a jury and make arguments that 
although the words say either party, they mean just the buyer  

5. PG&E v. Thomas (CAL) 
a) Rule: the test of admissibility of extrinsic evidence to explain the 

meaning of a written instrument is not whether it appears to the court to 
be plain and unambiguous on its face, but whether the offered evidence 
is relevant to prove a meaning to which the language of the instrument is 
reasonably susceptible  

b)  don’t want to presuppose a degree of verbal precision and stability our 
language has not attained  

(1) Court must try to determine what is MEANT by the words used  
6. In Re Sopers Estate  

a) Rule: construction deals with the dynamic rather than static phase of the 
instrument. The question is not just what words mean literally, but how 
they are intended to operate practically on the subject matter 
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(i) §237 + §234 = Landowners duty comes first 
(c) §225- The non-occurrence of a condition discharges the 

duty when the condition can no longer occur.  
(d) §261- Discharge by supervening Impracticality  

(3) Can shift risks onto 3rd party- insurance 
(a) Can make terms that say who will pay premium  

(4)  
3. Frustration of Purpose 

a) Frustration of Purpose= duty to perform should be discharged because 
the purpose for which they entered into an agreement to procure a good 
or service no longer exists  

(1) Claim for buyers as event reduces value of executing K 
b) §265- Discharge by supervening frustration 

(1) Where, after K is made, a parties principal purpose is 
substantially frustrated without fault by the occurrence of an 
event, the non-occurrence of which was a basic assumption on 
which K was made, unless language or circumstances indicate to 
the contrary  

(2) excuse of a claimants duty is proper if the non-occurance of the 
event in question was a “basic assumption” of the K, unless the 
language or circumstances indicates otherwise, and the claimant 
bears no fault for the occurance of event 

4. Cases:  
a) Krell v. Henry (1903)  

(1) Rule: each case must be judged by its own circumstances, must 
ask: 

(a) 1) what, having regard to all circumstances was the 
foundation of the K? 

(b) 2) was the performance of the K prevented 
(c) 3) was the event which prevented the performance of the 

K of such a character that it cannot reasonably be said to 
have been in the contemplation of the parties at the date 
of the K 

(i) If all of these are answered in affirmative, both 
parties are discharged from further performance 
of K 

(2) Holding: discharged from performance since king sick and this 
was foundation of K 

(3) Facts: £ for use of apartment to watch royal procession, king got 
sick, cancelled 

b) Northern Indiana Public Service v. Carbon County Coal (1986)  
(1) Rule: impossibility and related doctrines are devices for shifting 

risk in accordance with the parties presumed intentions, which 
are to minimize the costs of K performance, one of which is the 
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c) Courts typically enforce nonassignment terms either directly or indirectly 
by treating the term as evidence that the identity of the parties is material 
to the transaction 

(1) Courts set a high bar for the enforcment of such clauses, 
requiring clear language expressly forbidding assignment and 
delegation 

(a) Courts typically treat nonassignment clauses as promises 
rather than conditions  

4. Evening News Association v. Peterson (1979) 
a) Rule: §152, generally, K rights are assignable, rule is subject to 

exception when: 
(1) The assignment would vary materially the duty of the obligor 
(2) increase materially the burden of risk imposed by the K 
(3) impair materially the obligor’s chance of obtaining return 

performance  
(4) ALSO exception where the K calls for the rendition of personal 

services based on a relationship of confidence between parties  
b) No specific performance for employment K, would be involuntary 

servitude 
c) §317- Assignment of a right 

(1) Can assign unless assigning would materially alter duty or 
impair chance of obtaining return performance  

d) Holding: ∆’s K was assignable, since K silent on assignability   
(1) No showing that the services required by ∆ have changed in any 

material way since bought out/ K assigned  
(2) If Peterson didn’t want to be assignable, should have put term in 

K 
5. Sally Beauty Company v. Nexxus Products Company (1986) 

a) Rule: The delegation of performance under a sales K is governed by 
UCC §2-210(2). The UCC recognizes  that in many cases an obligor will 
find it convenient or even necessary to relieve himself of the duty of 
performance under a K (comment 1). 

(1) The UCC sanctions delegation except where the delegated 
performance would be unsatisfactory to the obligee. A party may 
perform his duty through a delegate unless otherwise agreed to 
or unless the other party has a substantial interest in having his 
original promisor perform or control the acts required by the K 

b) Rule: §2-306(2)- contract for “Best efforts in promoting products” 
c) Holding: the K was not assignable without ∆’s consent, Nexxus won’t 

get best efforts from competitor, they have a substantial interest in not 
seeing it performed by them  

d) Dissent- no grounds for belief wont perform fully, majority interprets 
conflict of interest as it would apply in law while facts here are normal 
for business, 2-609 
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