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DIRECT EFFECT OF DIRECTIVES – DOWN THE RABIT HOLE 
 

Sometimes directives have direct effect because the ECJ wants to ensure effectiveness. 

The nature of Directives 

• Article 188 defines directives as binding as to the result to be achieved upon each 

MS to which it is addresses (i.e directives are explicitly based on the Treaty 

addressed to MS and not to individuals) 

• The normal system is that the directive is adopted, the MS implements it in national 

law, the individual relies on national law. 

• Rule: So, the legal starting point is that directives have no direct effect, individuals 

have to rely on national legislation implementing the directive. 

 

• What if MS do not implement a directive? 

o If you don’t implement, citizens won’t have a national law to rely upon. 

• If directives have no direct effect, would this not undermine the effectiveness of EU 

law? 

o This means that MS could escape EU law, and the citizens would not have 

their rights under EU law, as long as they are not implemented. This means 

that you would have no way as a private citizen to enforce your rights under 

the directive because of the action of the member states, which would 

undermine effectiveness of EU law. It would mean that individuals could not 

police EU law. 

• Enter CJEU with Van Duyn and Marshall 

41/74 Van Duyn 

Church of Scientology 

12. If, however, by virtue of the provisions of Article 189 regulations are directly applicable 

and, consequently, may by their very nature have direct effects, it does not follow from this 

that other categories of acts mentioned in that Article can never have similar effects. It 

would be incompatible with the binding effect attributed to a directive by Article 189 to 

exclude, in principle, the possibility that the obligation which it imposes may be invoked by 

those concerned. In particular, where the Community authorities have, by directive, 

imposed on Member States the obligation to pursue a particular course of conduct, the 

useful effect of such an act would be weakened if individuals were prevented from relying 

on it before their national courts and if the latter were prevented from taking it into 

consideration as an element of Community law. Article 177, which empowers national 

courts to refer to the Court questions concerning the validity and interpretation of all acts of 

the Community institutions, without distinction, implies furthermore that these acts may be 

invoked by individuals in the national courts. It is necessary to examine, in every case, 

whether the nature, general scheme and wording of the provision in question are capable of 

having direct effects on the relations between Member States and individuals. 

 

 

Με σχόλια [U2]: Rejects the a contrario interpretation 

Με σχόλια [U3]: Reference procedure implies directive 
effect of treaties (Van Gend an Loos) and the directives 

Με σχόλια [U4]: Vertical 
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PEAKING: FUNDAMENTAL RIGHTS AS THE VERY FOUNDATION 

OF THE EU LEGAL ORDER 
 

Peaking 

• Later case law seems to further increase the status and importance of fundamental 

rights 

• This may be linked to the quest for EU (alternative forms of) legitimacy 

• But should this mean that EU is based on fundamental rights 

o Normative and constitutional question 

o Will this increase legitimacy 

Ultimate peaking: Kadi I 

Facts 

• This is about terrorist sanctions and legal protection against those sanctions 

• Working group of UN SC who adopts a lost of suspected terrorists and supporters 

• Based on Title VII powers (highest authority under PIL) 

• Listening often based on secret info of one state (US/UK/Israel) which is not shared -

> de facto unilateral power to list -> if put on the list, assets are frozen and you 

cannot travel anymore. 

o Secret service indicating that a person is a threat. There is a clear executive 

interest here. At the same time, from a legal perspective, this is problematic. 

You have one secret service saying you support terrorism. We have a 

working group at EU level that cannot see the level. The practice is that if 

one contry says so you are put on the list. So, there is a unilateral power to 

put on the list. 

• Listees either get no information or very limited information 

• In the earlier days, no legal protection eisted against this lising at UN level 

o Later a UN Ombudsperson was created to whom you could complain if you 

thought the listing is wrong. However, no juridical protection exists. 

• EU decides to implement this UN list at EU level. 

o UN obligation is implemented in EU through a regulation -> immediate 

effect throughout EU 

• In practice, EU automatically copies the UN list, so as soon as you are on the UN list, 

you are put on the EU list. 

o No independent assessment on EU law 

• MS must freeze all assets and restrict travel for those listed 

o Based on the regulation 

• Kadi is placed on the UN list, and hence on the EU list (1 A4 of reasons, no evidence) 

• As he cannot challenge the UN measure, he challenges the EU measure under 263 

TFEU (through the General Court – to which you can go as an individual) 

• He argues that his UN listing violates inter alia his right to property and to an 

effective remedy. 
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Since they are elected in national level, this implies that a candidate for EP will have to 

campaign in a member state, through a national political party. He will be elected by the 

people of that Member State, therefore, one might argue that EP merely represents the 

people’s of MS. 

Creating trans-european lists means that you will lower the power of the current political 

parties.  

 

- To collaborate in EP national political parties created new groupings. Depending on 

the party you represent, you will join a European Political Grouping.  

- Collaboration with people from different backgrounds. 

- None of the parties has sufficient majority. Need for collaboration. 

- Political groups decides who become a rapporteur in an issue 

A working parliament 

- Most work done in 21 standing committees 

- On average one plenary a month 

- Each committee covers a certain field 

o i.e we want a new law it goes on the relevant committees. Members of 

committees discuss on that law. For every leg act the committee 

appoints rapporteurs and shadow rapporteurs. They prepare a report 

which is voted in the committee. The committee goes then into the 

plenary (once per month). 

- Chairs of committees are divided over political groups 

- Legislation prepared/followed by rapporteurs (and shadow-rapporteurs) 

o Rap: guides the leg process 

▪ Shadow: follow the word of the rapp 

- Most issues agreed before plenary! 

Seat 

- Split between Brussels ad Strasbourg 
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- Declaration 38: increase to 11, unanimous Council Decision upon request CJEU 

- Big MS 1 AG, others rotating 

- Some basic requirements 

o Legal representative of public interest : impartial and independent 

submissions 

o Can be more theoretical than ECJ and give a broader picture 

▪ i.e. Access to EU courts 

o Opinions not binding, but pursuasive 

o Opinions may be given orally or skipped in special cases 

Key jurisdiction Court of Justice 

- General jurisdiction over EU law, except 

o CFSP, EXCEPT sanctions gainst individuals 

o National law enforcement actions 

o Measures to expel a MS under art 7 

- Exclusive jurisdiction for preliminary references (art 256(3) TFEU) 

o GC may be given powers (has not happened yet) 

- Exclusive jurisdiction for infringement 

- Hears appeals from GC on points of law 

o Competition law 

o State aid 

o Civil service 

Exclusive right and the last word on EU law! 

- Autonomy of EU lw. 

 
Final authority to interpret EU law 

- Cannot create other court that would take away CJEU’s power 

o Cannot undermine its ultimate control over interpretation of EU law 

-  
Violates ultimate power of EU law 

 

CJEU Working method 

- Principle of collegiality: no dissenting opinions 

o Judgement is a judgement on behalf on the entire court 

o No possibility to have a majority opinion 

- Normal cases: Chambers of 3-5 judges 

- Important Cases Grand Chamber (13 judges) – ie when MS or institution is party to 

proceedings and request 

- Full court: exceptional circumstances (EMU, Brexit) 

- President and vice-President: election every three years 

- Judge Rapporteur: crucial role 
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A historical complication 

 

- Cooperation procedure: EP gives its views on amendments, the Council can ignore 

these views by unanimity. 

o A proposal, the Council and EP had to agree with it. EP could propose 

amendment. The Council had to agree with those amendments or propose 

new amendment unless the Council could decide by unanimity. If acted by 

unanimity, it could overrule the EP and its amendments. 

▪ So, qualified majority if you take over the amendments, unanimity if 

you ignore the amendments of the EP. 

- Article 130 s: only consult the EP, but the Council had to decide by unanimity 

anyway 

- If combined: the Council has to act by unanimity and therefore it can always ignore 

EP amendments. 

Arguments of parties 

 

- Certain of gravity: legal test: if you have multiple legal basis, first you look what is 

the most important objective of the notion.  

o EP and commission: internal market 

o Council: elimination of pollution 
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Delegation and implementation post Lisbon 

 

- Delegation involves the Council and EP giving the power to the Commission to 

change non-essential elements. The Commission can change the text, as long the 

essence is not touched. 

- Implanting act just implements whatever the act says. 

- Eu legislator wants to give power away, they can choose either delegation and 

implementation 

Article 290(1) TFEU 

 

- Because of principle of democracy, institutional balance and transfer of power to the 

EU, u cannot give the Commission power to decide on the essential elements. 

- You need a legislative act to supplement or amend: quite important power 

- No essential elements 

o Frontex case 

▪ The Schengen border creates frontex. Frontex, the EU border agency 

control borders. 

▪ The decision was taken in a delegate act that you can stop and 

search a ship. 

▪ The Court said that such decision is essential 

▪ Para 63. Essensial requires political choice 

• 2 dimensions 

o Para 75 Essence of politics is that you have 

conflicting interest that must be weighted by the 

politicians 

o Para 77 fundamental rights may be interfered with 

to such an extend the involvement is required. 
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CLASS EXERCISE: Impose a new 20% tax on airplane tickets 
CAN EU DO STH? 

- Principle of conferral: MS give power to EU through the Treaties (Article 4, 5(2) TEU) 

o Fundamental principle underlying EU competence 

- Actual power is given in a LB (article that gives you the power and the process) 

Options 

Article 113 

- Unanimously 

o The limit is political: if every MS agree 

- SLG 

- Consolation EP ESC 

- Harmonization concerning turnover taxes, excise duties and other forms of indirect 

taxation to the extent that such harmonization is necessary to ensure the 

establishment and the functioning of the internal market and to avoid distortion of 

competition. 

o Harmonization implies national laws being made the same 

- You cannot impose a new tax directly under 113. 

- What could Commission do under Article 113? 

o EU could harmonize through indirect taxation on airplane ticket sand EU can 

choose the level you want. 

▪ EU is not bound by national maximum 

▪ Money will go to MS but some to VAT goes to EU anyway, also EU 

can take another act and say that the indirect taxes are part of EU 

resources 

o EU can harmonize even when MS have no legislation 

Article 114 

- General internal market legal basis 

- OLP 

- Consulting ESC 

- Para 2: shall not provide to fiscal provisions 

o It can make an environmental levy (necessary to effectively enforce free 

movement) 

- Criteria for 114 laid down in Tabacco 

o Prove risk for the functioning of internal market or 

▪ Sufficient, currently or the future 

▪ Data retention: if the mere difference between national legislation 

would be enough, EU could harmonize every tax in the EU 

o Distortion of competition relation 

o Mere difference between national legislation is not enough 

- If there is distortion, it will not be solved by imposing a new tax. 

- Also, Art 114 allows you to harmonize only. 

- As soon as there is a sufficient internal market objective, you may also pursue other 

aims (Tobacco) 

156 of 202



182 
 

o This is to prevent a legal tower of Babel (Achmea – essential importance for 

national courts being able to go to the CJEU, and the CJEU being able to 

provide a uniform interpretation) 

o Also: support mechanism for national courts that have to go against national 

law to protect the uniformity of EU law 

Judicial review of EU insitutions 

- Complementary to direct actions (annulement) 

 

o If subjects don’t meet criteria under art 263, they can go to national courts 

and ask for a preliminary ruling 

- Exception: Preliminary reference cannot be made to challenge an EU act where 

parties had standing under Art 263(4) TFEU: TDW 

o You cannot raise a question on validity if no action for annulment is possible. 

- Yet where no annulment lies: 267 TFEU allows for review of validity  

Dispute Resolution 

 

- The court cannot ask hypothetical questions. Only a real dispute between parties 

where EU law is relevant and necessary for the case. 

The one that binds them all… 

 

- Unites national legal order with EU legal order. Control uniform application and 

interpretation of EU law by national court  

- You need coordination 

- EU law is autonomous so you should not interpret it in line with national law. That 

requires uniformity and control. Direct effect of EU is strengthened. When 
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Kobler: the liability of courts 

 

- EU law respects res judicata, you do not have to reopen a judgement, but it can still 

violate the rights of a person under EU law. 

Kobler: discretion of (high) courts 

 

- State liablity for infringement of EU law by a national court adjudicating at last 

instancecan occur only in the exceptional case where the court has manifestly 

infringed EU law. In other words, the judicial functions in itself awards discretion, 

especially for a court of last instance and in addition to the normal limit of manifest 

infringement, the court adds the exceptional case. So, the threshold is high. 

- Example: SC expressly goes against CJEU judgements 

Example of wide discretion: the ECB 

- ECB is an EU institution responsible for the monetary policy of EU. It also falls under 

liability principle. 

- Case T-107/17 Steinhoff and others 

o The CB has to make very complex assessments and there fore ECB has huge 

discretion. 

  

198 of 202




