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UK should inherently accept supremacy because they joined the EU after Costa v 
Enel.  

• it is the very foundation of EU law that it must be applied uniformly across all the 
courts of MS from the moment it comes into force. They also stress that any 
contravening provisions of national laws must be disapplied for the full 
effectiveness of EU law to be materialized 

• Extended the Simmethal principle: the full effectiveness of Community law would 
be impaired if a rule of national law could prevent a court seized of a dispute 
governed by Community law from granting interim relief in order to ensure the 
full effectiveness of the judgement as to be given on the existence of the rights 
claimed under Community law. 

Larsy (2000) • Further extended the Simmenthal principle: not only national courts, but also the 
relevant administrative agencies, should disapply conflicting national laws in 
order to give effect to supremacy of EU law. 

Elchinov (2009) • Exemplification of Simmenthal: A national rule that rendered a lower court 
bound by rulings from higher national courts could not prevent the former from 
exercising its discretion to seek a ruling under Article 267 where it felt that he 
higher court’s decision was contrary to EU law. 

Filipiak (2008) • Exemplification of Simmenthal: National courts could not be prevented from 
respecting the supremacy of Union law, and from setting aside provisions of 
national law that conflicted with Union law, because of the judgement of the 
national Constitutional Court, which had deferred the date on which those 
provisions, held to be unconstitutional, were to lose their binding force. 

Melku (2011) • Exemplification of Simmenthal: EU law precluded MS legislation which established 
an interlocutory procedure for the review of the constitutionality of national laws, 
insofar as such procedure prevented all national courts from referring to the ECJ 
under art 267 TFEU. 

AK (2018) • Exemplification of Simmenthal: Where national law reserved jurisdiction to hear 
cases to a court that did not meet the requirements of independence or 
impartiality under EU law, such as those of Art 47 of the Charter, another court 
before which such a case was brough had the obligation to disapply that provision 
of national law. 

Melloni (2011) • Framework decision. 

• It is settled case-law that by virtue of the principle of supremacy of EU law, which 
is an essential feature of the EU legal order, rules of national law, even of 
constitutional order, cannot be allowed to undermine the effectiveness of EU law 
on the territory of that State. 

o Briefer confirmation: Briefer: supremacy – essential feature – prevails 
over rules of national law or even a constitutional order 

• MS could not apply standards of fundamental rights from its own constitution if 
they were in violation of EU law, even if the standards were above those of EU law 
(Charter). This would seem to go against that principle and the interpretation of 
supremacy held by many CCs of MS. 

• Supremacy, unity and Effectiveness as its prime reason 

Weiss and others 
(2018) 

• German case challenging the QE practices initiated by the ECB; Germans were 
arguing that this was an overstep of EU competences, especially proportionality. 
The ECJ ruled that it was within ECB competences, and the German CC said that 
this was ultra vires and inapplicable in Germany. They avoided a direct conflict 
with the ECB by giving them a grace period to qualify their actions. 
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o Moreover, the contested decision is of general application in that it applies 
to objectively determined situations and it produces legal effects with 
respect to categories of persons envisaged in general and in the abstract. 

• The concept of direct concern as per Article 230(4) EC: 
o firstly, the contested Community measure must directly affect the legal 

situation of the individual and,  
o secondly, it must leave no discretion to its addressees, who are entrusted 

with the task of implementing it, such implementation being purely 
automatic and resulting from Community rules without the application of 
other intermediate rules (Drefys) 

• The concept of direct concern as per Article 263(4) TFEU. 
o the concept of direct concern, as recently introduced in Article 263(4) TFEU 

cannot, in any event, be subject to a more restrictive interpretation than 
the notion of direct concern as it appeared in the fourth paragraph of 
Article 230 EC. 

• Implementing measures: 
o The court proved that it cannot be considered that the prohibition on the 

marketing of triclosan, following its non-inclusion in the positive list and its 
removal from the provisional list, required the adoption of implementing 
measures. 

o The transitional provision is intended to facilitate the implementation of 
the contested decision. Ancillary to the main purpose. 

•  Error of law in the choice of legal basis 
o the choice of legal basis for an act of the Union must rest on objective 

factors which are amenable to judicial review, including in particular the 
aim and the content of the measure (Ship Source Pollution) 

o Moreover, if an examination of an act of the Union reveals that it pursues 
a twofold aim, or that it has a twofold component, and if one of those is 
identifiable as the main one, and the other is merely incidental, the 
measure must be based on a single legal basis, namely that required by 
the main aim or component (ECOWAS) 

Inuit (2011) 
 
Third limb: 
Regulatory act of 
direct concern no 
implementing 
measures 

• The applicants (a group of companies, associations and natural persons) based 
their claim on Article 263 TFEU and sought the annulment of the contested 
regulation, stating that it is a regulatory act and therefore relaxed standing rules 
should be applied. The respondents (the European Parliament and the Council), 
supported by the Netherlands and the Commission, raised three pleas of 
inadmissibility, alleging, respectively, that the contested regulation is not a 
regulatory act, that it does not entail implementing measures and that it does not 
individually concern the applicants. As a result, the examination of admissibility of 
the action revolved around the interpretation of a regulatory act. 

• The General Court concluded, in paragraph 56 of the order under appeal, that ‘the 
meaning of “regulatory act” for the purposes of the fourth paragraph of Article 
263 TFEU1 must be understood as covering all acts of general application apart 

 
1 The first paragraph of Article 263 TFEU identifies the European Union acts which may be the subject 
matter of an action for annulment before the Courts of the European Union, namely (i) legislative acts 
and (ii), other binding acts intended to produce legal effects vis-à-vis third parties, and the latter may 
be individual acts or acts of general application. Those acts may, in accordance with the second 
paragraph of Article 263 TFEU, be the subject matter of an action brought on grounds of lack of 
competence, infringement of an essential procedural requirement, infringement of the Treaties or of 
any rule of law relating to their application, or misuse of powers. 
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Non-contractual 
liability 

• Court states the criteria for MS liability: are the same with the criteria for the EU 
liability 

• Test to find whether breach is sufficiently serious: whether MS or EU institutions 
manifestly and gravely disregarded the limits on its discretion 

• Where MS or the institution in question has only considerably reduced, or even no 
discretion, the mere infringement of Community law may be sufficient to establish 
the existence of a sufficiently serious breach. 

• The CJEU therefore does not go into a detailed assessment, but merely checks if 
the Commission could reasonably reach this decision 

• So when there is a broad legislative discretion to balance interests -> establishing a 
manifest breach becomes more difficult 

• This shows that when you are trying to hold the legislator liable for the choices 
they made in the legislation this can be hard especially if they have huge discretion 

C-178, 179, 188, 
189 & 190/94 
Dillenkofer v 
Germany 

• Non-implementation of a directive (Dillenkofer) 
o Right of traveler and tourists to cancel package travels and this had not 

been implemented by the MS 

• MS must implement a directive, and therefore have no discretion 

• Non-impelentation therefore always manifest/sufficiently serious 

• If a directive confers rights, non-implementation therefore leads to liability 
(incentive on MS to implement directive) 

C-352/98 P 
Laboratoires 
Pharmaceutiques 

•  

C-224/01 Kobler v 
Austria 
 
Who can be held 
liable? 

• Austrian professor works in other MS for several years 

• In Astria you get a salary increase if you work for a specific period. Yet this time is 
not taken into account when he applies for the special length of service increment 
for university professors (15 years) 

• Initially, the Austrian court refers a preliminary question to the CJEU 

• Yet, this question is withdrawn when the CJEU rules on the same question in a 
different case since now it is clarified 

• The Austrian supreme court, however, then draws the unexpected conclusion from 
the CJEU judgement that Kobler cannot rely on his work years in other MS because 
the increment is a loyalty bonus which objectively justified a derogation from the 
Community law provisions on freedom of movement for workers. (Act eclaire) 

• Kobler then brings an action for MS liability against Austria because the 
Verwaltungsgerichtshof violated EU law by not granting him the increment. 

• But can a Supreme Court be liable for its judgement? 

• And when is a “wrong” judgement a manifest breach (how much discretion does a 
court have)? 
 

• In international law a State which incurs liability for breach of an international 
commitment is viewed as a single entity, irrespective of whether the breach 
which gave rise to the damage is attributable to the legislature, the judiciary or 
the executive. That principle must apply a fortiori in the Community legal order 
since all State authorities, including the legislature, are bound in performing their 
tasks to comply with the rules laid down by Community law which directly govern 
the situation of individuals. 

• EU law respects res judicata, you do not have to reopen a judgement and correct 
it, but it can still violate the rights of a person under EU law. 
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