
 1 

STRUCTURE 

→ What is the nature of the property? 
o Real 
o In possession 
o In action 

→ What is the nature of the interest in the property? 
o Legal 
o Equitable 

→ What are they trying to do with that interest? 
o Dispose 
o Create a trust 

→ Why are they doing that? 
o Gift 
o Forced 
o Profit 

→ Have they successfully assigned? 
o Legal assignment of legal interests 
o Equitable assignment of legal interests 
o Equitable assignment of equitable interest 

→ Who has priority? 
 

REAL PROPERTY INTERESTS 

→ Legal fee simple: exclusive possession of infinite duration 
→ Legal life estate: exclusive possession for duration of specified life 
→ Leasehold estate: exclusive possession for a fixed term of certain duration 
→ Easement: right accommodating dominant tenement to use, or restrain use 

of, servient tenement in a manner not inconsistent with the servient 
owner’s continuing ownership 

o Must burden the servient land for the benefit of the dominant land 
not a benefit for the landowner (Clos Farming Estates) 

→ Profit a prendre: right to enter servient land and remove natural produce 
 
 

CHOSES IN POSSESSION 

→ All personal property is either choses in possession or in action (Colonial 
Bank v Whinney) 

→ Is the chattel tangible property, capable of physical possession? then chose 
in possession (Datateam) 

→ Ownership: right to have and dispose of possession + enjoyment of subject 
matter (Yanner v Eaton) 

→ Possession: person considers themselves as in exclusive control and free to 
use those goods from interference (Knapp v Knapp) 

→ Are they in custody rather than possession? (FCT v ANZ) 
 

CHOSES IN ACTION 

→ Chose in action: ‘personal rights of property which can only be claimed or 
enforced by action, and not by taking physical possession’ (Torkington v 
Magee) 

→ Legal choses in action examples 
o Debt: debtor is obliged to pay money to creditor (King v Brown; 

Olsson v Dyson) 
▪ Unsecured debt 
▪ Mortgage security 

o Negotiable instruments (bills of exchange, promissory notes and 
cheques) (Colonnial Bank v Whinney) 

o Policy of insurance (Re Moore; Ex parte Ibbetson) 
o Shares in the issued capital of a company (Torkington v Magee) 
o Benefit a creditor enjoys under a guarantee given by a guarantor 

(Loxton v Moir)  
o Contractual rights 
o Copyright 
o Patents 
o Gift voucher 
o Bank account 

→ Equitable choses in action examples: 
o Share or interest in a partnership (Federal Commissioner of 

Taxation v Everett) 
o Interest of a beneficiary under a trust (Norman v Federal 

Commissioner of Taxation) 
o Interest of a legatee (Perpetual Trustee v Commissioner of Stamp 

Duties) 
o Reversionary interest under a will (RE Tritton; Ex parte Singleton 

 
INTERESTS UNDER TRUSTS 

→ Trust is the relationship between a person who holds legal title to property 
(trustee) for the benefit of other persons (the beneficiaries or cestui que 
trust) 
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▪ Consider the steps required to formally assign the 
particular property and whether the donor has done 
everything to comply: Costin v Costin 

o Has the donor made the gift binding on himself by put the vesting 
of the legal title beyond their recall or intervention? (Costin v 
Costin) 

→ Examples 
o Choses in action: execution of transfer sufficient, equitable 

assignment being complete without giving notice to debtor or 
registering share transfer with company (as assignee can do this): 
Mountain Road v Michael Edgley  

o Old system land: deed must be signed and sealed, but need not be 
delivered (as anyone can do this).  

o Torrens land: delivery of transfer executed by donor, and obtained 
certificate of title [terminally ill wife had not attempted to get bank 
to produce certificate of title for Torrens land - insufficient (no 
legal assignment) - Corin] 

→ Which property interests can this be used for? 
o Applies to land: Corin v Patton 

▪ However likely only Torrens Title as requirement for Old 
System is the delivery of deed 

▪ I.e. as soon as final requirement succeeds title has passed 
o Doesn’t apply to chattel because cannot fail at legal transfer and 

still succeed in equity 
o Unconditional and absolute gift of a legal chose in action that does 

not comply with all the requirements of s 12 CA will be 
enforceable in equity as long as the assignment is in writing and 
signed by the donor, these being the only steps that the donor 
alone can take: Lonsdale Sand and Metal 

▪ I.e. don’t need notice because not necessary for donor to 
give notice 

o Chose in action outside scope of s 12 (i.e. partial or conditional) – 
all that is required is sufficiently clear expression of intention by 
the assignor to make an immediate disposition: Norman v FCT 

→ NOTE: there is some doubt as to whether the s 12 CA imposed more 
requirements for equitable assignment choses in action because the statute 
was not supposed to change substantive law: Equuscorp v Haxton; William 
Brandts’ Sons 

o If all that is required for equitable assignment of legal chose in 
action prior to s 12 was sufficiently clear expression, it may be the 

case that this is sufficient to assign in equity even if the chose in 
action is within the scope of s 12 and those requirements are not 
met as required by Corin v Patton 

o However, if Equuscorp really meant that then the HC court seems 
to have accidentally departed from its own decision in Dyson as 
such this argument would likely fail 

→ If successful: 
o The gift is complete and effective in equity,  
o The equitable interest vests in the donee, with the donor holding it 

as trustee pending vesting of legal title 
▪ Donor is bare trustee: Costin v Costin 

 
For Value Assignments 

→ When there is a purported immediate assignment of legal property for 
value that does not satisfy the requisite legal formalities, and consideration 
has been paid, equity regards the transaction as a promise to assign the 
property. The contract is then enforceable in equity on the basis that equity 
treats as done that which ought to be done (Holroyd v Marshall; Tailby v 
Official Receiver) 

→ For land CA s 54A applies to creation of both legal and equitable interests, 
so must be in writing + signed by party to be sued for equity to be able to 
effect disposition (unless exceptions of part performance/doctrine of fraud 
apply) + s 23C(1)(a) 

→ Purported immediate assignment of legal property for value & 
consideration has been paid: Chang 

o The contract is amendable to an order for specific performance  
o Equity regards the transaction as a promise to assign the property  
o What is NOT value: 

▪ money to be transferred in 3 days  
▪ reliance on a transfer  
▪ an electronic bank transfer that is authorised & subject to 

cancellation & not yet completed  
o RESULT:  vendor/buyer constructive trust.  

▪ Assignor: remains the legal owner. Is regarded in equity 
as a constructive trustee of the property assigned. Holds 
the beneficial interest in the property FOR the other party 

▪ obliged to complete the formal legal assignment of the 
property in the manner intended  

▪ has the right to be paid the purchase money  
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o However, if trust secures payment of a debt/performance of an 
obligation, then it may be a security interest under PPSA 

▪ Ie. trust is defeasible on payment of the debt  
→ Factors/indicia of when bailment arrangements secure payment or 

performance of an obligation: Arcabi 
o Bailment provides that the ownership of the goods will vest in the 

bailee on expiry of the bailment agreement 
o The bailee has an obligation to purchase the goods or an option to 

purchase the goods or extend the term of the arrangement at a 
‘bargain’ price such that it would be reasonable to expect the 
bailee to exercise the option 

o The term of the arrangement is for a major part of the economic 
life of the goods 

o The minimum payments under the bailment amount to 
substantially all the capital cost of the goods 

 
Deemed Security Interest: Interest will also be a security interest if it is: s 12(3) 

→ Interest of a transferee under a transfer of an account or chattel paper 
o ‘account’ = money owed in connection to a transfer of property or 

services  
▪ E.g. a transfer of book debts  

→ Interest of a consignor who delivers goods to a consignee under a 
commercial consignment: Arcabi; s 12(3)(b) 

o Look to substance of transaction to determine purposes of the 
consignment arrangement 

o Commercial consignment defined in s 10 PPSA: 
▪ Consignor retains an interest in goods  
▪ Goods delivered to consignee for consignee to sell, lease 

or dispose of  
▪ Consignor and consignee deal with goods of that kind in 

the ordinary course of their business 
o Indicia of consignment: 

▪ The merchant is the agent of the supplier 
▪ Title to the goods remains in the supplier 
▪ Title passes directly from the supplier to the ultimate 

purchaser (not through the merchant) 
▪ The merchant has no obligation to pay for the goods until 

they are sold to a 3rd party 
▪ The supplier has the right to demand the return of the 

goods at any time 

▪ The merchant has the right to return unsold goods to the 
supplier 

▪ The merchant is required to segregate the suppliers goods 
from his own 

▪ The merchant is required to maintain separate records 
▪ The merchant is required to hold sale proceeds on trust for 

supplier 
▪ Goods are shown as an asset in the books and records of 

the supplier but not the merchant 
▪ The supplier has the right to stipulate a fixed or floor price 

o Excludes:  
▪ Goods delivered to an auctioneer for the purposes of 

sale (s 10(d)) 
▪ A commercial consignment if the consignee is generally 

known to its creditors to be selling or leasing goods of 
another (s 10(e)) 

• Controversial application in Art galleries 
→ Interest of a lessor or bailor of goods under a PPS lease: Forge, s 12(3)(c), 
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o Duration 
o Regular engagement in the business of leasing or bailing goods 

▪ Key question is whether it is a proper component of the 
lessor’s business 

▪ Frequency is a relevant factor but not decisive 
▪ Not restricted to business activity that occurs solely within 

Australia 
▪ Question answered at time which lease was entered into 
▪ Must be intending to profit from the lease: Arcabi 

o Bailee provides value  
▪ Only applies to bailments, not leases (but NB leases are 

for value by definition – lease without value is just a 
bailment) 

▪ Therefore, gratuitous bailments excluded 
o Has the lease good become a fixture? 

▪ CL test for affixation is the relevant test: Forge 
o If entered into prior to 20th May 2017 go look up legislation 

 
Result 

→ If there is a security interest, imperative that secured party perfect it by, 
inter alia, registering it on the PPSR pursuant to s 21(2) 


