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a. You do this by petitioning, providing information to show that the marriage is bona fide 
(employment, living together, not separated), and possibly doing a face to face meeting 
(usually no meeting is needed). 

b. NB: Do not actually have to be married when you join petition. 
(II) Improper Marriage: If, at the 2-year anniversary, the AG determines that the marriage was 

improper, then the ‘conditional LPR’ status is revoked.  Also revoked if alien fails to petition. 
§216(c)(2) 
a. Grounds for Improperness:  

1. Fradulant Purpose: If the marriage was for the purpose of getting immigration entry, then 
it is improper. §216(b)(1)(A)(i), or if the alien paid the citizen to get married. 
§216(b)(1)(B) 

2. Divorce or Annulment: If the marriage is terminated in annulment or divorce (but not 
death of a spouse) then it is deemed improper. §216(b)(1)(A)(i) 
i. Waiver is possible if good faith at start, and alien “not at fault.” §216(b)(4)(B) 

(III) Waivers: Available for 1] Extreme hardship to alien, 2] good faith marriage ending in 
divorce, and 3] certain domestic violence cases. §216(b)(4) 

 
(ii) Judging Marriage: The mental state that counts is that of the marrying couple, and it counts at the 

time of marriage. 
(I) Subsequent behavior of the couple is relevant to the extent it reveals their ex ante mental state.   

a. Living together, having employment in same area. 
(II) Alien is not penalized for having a less-successful marriage, if there was sufficient good faith at 

the onset.  This is consistent with Dabaghian v. Civiletti (rejecting INS position that a ‘factually 
dead’ marriage was improper regardless of initial good faith).   

(iii) Policy: Looking to subsequent conduct as evidence of initial good or bad faith avoids humiliating and 
probing questions about alien spouses home life, while imposing burdens on fraudsters but not honest 
citizens. 
(I) Aliens are not required to have more successful marriages than citizens. Daghabian.  (Note that 

this is in contrast to other areas of the law) 
 
Employment Based Immigration and Temporary Workers 
 
Employment Based Immigration Categories:  
1) Categories Post 1990, numbers were greatly increased, and more categories created.  §203(b) 

a) 1] 40,000 for ‘priority workers,’ which includes 1] extraordinarily talented ppl, 2] renouned 
professors/researchers, 3] multinational executives §203(b)(1) 

b) 2] 40,000 advanced degree holders, whose services are requested by employer §203(b)(2) 
c) 3] 40,000 for baccalaureat degree holders, and for skilled/unskilled workers who would do jobs where there aren’t 

US citizens enough to do. §203(b)(3) 
1) But no more than 10,000 unskilled workers a year can be brought 

d) 4] 10,000 ‘special immigrants,’ which includes religious workers, long-term US Gov’t employees, other misc. 
§203(b)(4) 

e) 5] 10,000 for investors whose investments will create at least 10 jobs.  §203(b)(5) 
1) Must be $1 million, generally, but with exceptions.  Subject to review after 2 years for fraud 

2) Self-Petitioning and Certifications 
a) Only people in 2 and 3 need to get employer certification 
b) Aliens in 1, 2 and 3 cannot initiate things themselves.  4 and 5 can self-petition 
 

3) Labor Certification: §212(a)(5): Required for 2nd and 3rd preferences for §203. 
a) Process:  Aliens are presumptively inadmissible. 

1) No US Workers Available: Employer must show that there are no US workers minimally qualified for the 
job.  This involves making good faith efforts to hire locally. 
(A) NB: Cox points out that this is based on an old-fashioned, highly localized view of the economy. 
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2) Rules 

a) 1] What must Defendant have provided, and what connection to terror? 
(A) Thing Provided (HLP): Any actual material support, but also any coordinated political speech or 

advocacy.   
(i) Purely uncoordinated or independent supportive speech is fine. 

(1) (But uncoordinated aid is arguably more legitimating than coordinated aid…) 
(ii) Constitution Concern: While this is an infringement on 1A and gets strict scrutiny, it is in furtherance 

of a compelling interest, and is narrowly tailored.  HLP 
(B)   Connection to Terror: So long as the group has Tier I designation, any contribution is presumed to go 

to terrorism. 
(i) Fungiability Theory: Terror orgs don’t have internal barriers between ‘charity’ functions and 

murderous ones 
(ii) Legitimating Theory: Anything that makes the terror org look good is bad, even if no causal link to 

terror per se. 
 

b) 2] To whom must Defendant have provided it, and what is their connection to terror? 
(A) Tier I Designated Terror Orgs only, or any of their members or sub units.  

c) 3] What Mens Rea 
1) Knowledge of Terror Status: A person must have knowledge that the organization is a designated terrorist 

organization, that the organization has engaged or engages in terrorist activity, or that the organization has 
engaged or engages in terrorism. 

2) No Specific Intent: The defendant need not know or intend for his material support to actually cause any 
terrorism. 

 
 
Relief from removal 
 
Consequences of removal CB 774–75 
1) General Disabilities (besides removal itself) 

a) Reentry Bars 
1) 1 Removal:10-year bar on re-admission. §212(a)(9). 

(A) (but only 5 year bar if removed at the moment of entry 
2) 2+ Removals: 20 year bar §212(a)(9) 
3) Ag.Fel = lifetime ban (absent AG consent to reapply) 

b) Reinstatement/Summary Removal: An alien who was removed and returns faces summary removal under 
§241(a)(5) 
1) Per Morales Izquierdo, this is constitutional.  

 
Cancelation of removal INA § 240A; CB 790–92 
1) Generally: §240A Cancellation is a form of immigration relief available to LPRs and visa-holders who have been 

placed in removal proceedings before the EOIR.   
a) Different standards for LPRs and temporary visa holders. 
b) If successful, alien gets green card.  

 
2) Cancellation Requirements 

a) Must meet statutory requirements AND receive favorable exercise of discretion 
 
b) LPRs 

1) Continuous Residence: Must 1] be an LPR for at least 5-years following admission, and 2] lived in US for 
7+ years following admission 
(A) Stop-Time Rule: Timing stops when the notice to appear arrives (although this can be repapered to give 

more time at prosecutor’s discretion) 
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Alienage Regulating Noncitizens Beyond Admissions and Deportations 
 
Immigration vs. Alienage Law 
Graham v. Richardson CB 1191–1201 
Mathews v. Diaz CB 1203–08 
Hampton v. Mow Sun Wong CB 1240–46 
Toll v. Moreno CB 1216–27 
1) Generally 

a) Basic definitions 
1) Immigration Law = Concerns the admission of non-citizens to US, and the terms upon which they may 

remain 
2) Alienage Law = Addresses other matters relating to the legal status of non-citizens 

 
b) Rights of Non-Citizens, Generally 

1) Equal Rights: LPRs typically have the same substantive rights as citizens. 
(A) State cannot deny aliens the right to work.   

(i) “The assertion of an authority to deny to aliens the opportunity of earning a livelihood when lawfully 
admitted to the State would be tantamount to the assertion of the right to deny them entrance and 
abode, for, in ordinary cases, they cannot live where they cannot work.”  Truax 

2) Exceptions: 
(A) Voting 
(B) Federal civil service jobs 
(C) Limits to public benefits and employments 
(D) Special Interest Exception: State can discriminate against aliens when it is needed to secure a “special 

public interest” in its common property or resources.  Rejected in Graham (and possibly resurrected in 
Cabell) 
(i) Crane v. NY = State CAN discriminate against aliens when the “special public interest” is to employ 

the state’s own citizens. 
(ii) No fire arms. (To preserve wildlife). Patsone 
(iii) No pool halls Ceckebach 
(iv) However, the state cannot ban all non-citizens from getting fishing licenses. Takahashi. 

 
2) Equal Protection Analysis 

a) Alienage as Suspect Classification: 
1) Basic Rule: Courts will generally apply heightened scrutiny to state and local laws which single aliens out for 

uniquely disfavorable treatment.  Federal laws do not receive such searching review.   
(A) Graham v. Richardson: “classifications based on alienage are inherently suspect and subject to close 

judicial scrutiny” Public benefits. 1191–1201 
(B) In Re Griffiths: state law preventing aliens from taking bar exam violates EP 

2) Equal Protection Standard: Heightened Scrutiny considers: (1) whether the group in question has suffered a 
history of discrimination; (2) whether individuals "exhibit obvious, immutable, or distinguishing 
characteristics that define them as a discrete group"; (3) whether the group is a minority or is politically 
powerless; and (4) whether the characteristics distinguishing the group have little relation to legitimate policy 
objectives or to an individual's "ability to perform or contribute to society." See Bowen v. Gilliard 

 
3) Rationales for Applying SS to Alienage 

(A) 1] Animus Theory: alienage is a suspect because gov’t law making on the subject has frequently been 
motivated by animus and hostility, and courts should be presumptively skeptical. 
(i) Aliens “often have been the victims of irrational discrimination.” Toll (Blackmun, dissenting) 
(ii) “Hostility towards foreigners is a time-honored American tradition.” John Hart Ely 
(iii) Counter: By choosing to remain outside the political community, aliens show themselves unfit to be 

considered equally alongside citizens. 
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charity wing of the LTTE (Tier I terror org), then I am barred under 212(a)(3) even if know and couldn’t have 
reasonably known the Group X/LTTE connection?  Could we say that the mens rea for the act of giving is 
‘knowingly,’ but there is strict liability with regard to the group’s terror connection?   

- We’re somewhere between a high mens rea requirement (specific intent to cause the end terror 
attack), and a wide open one (need only to intend to give money to a group, no mens rea with regard 
to that group’s ultimate status) 
 

We just read Kindhearts v. Geitner for Prof. Rascoff’s counter-terrorism class.  In that case, an Islamic charity 
had its assets frozen by the Office of Foreign Asset Control pending an investigation of whether to designate 
them a “specially designated global terrorist” organization.  The district court found this a violation of 4th 
amendment (seizure without a warrant or PC).  Does this have anything to do with terror designation for our 
purposes?  Or are they discrete kinds of designation? 
 
Are the agencies dealing with immigration totally exempted from following APA procedures?  If so, did we ever get a 
good reason for why that is? 
 
If a marriage between a citizen and a conditional LPR is terminated through a no-fault divorce prior to the 2-year 
anniversary, is it ever possible to get a 216(b)(4)(B) hardship waiver?  Or does that provision presume an old-fashioned 
‘fault-divorce’ model? 
 
Fiallo 
What is the Fiallo Standard of review? 
  
Alienage 
Given the way that Graham’s suspect classification rule has been chipped away, what (if any) kinds of anti-alien 
discrimination would clearly be forbidden.  
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