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matter, confidence in the integrity of the superiors and those charged, the 
possibility of recurrence, evidence of substantial harm to stakeholders 

⚫ Will a reasonable and informed third party would be likely to consider the member 
has acted appropriately in the public interest? 

d) Determine whether to disclose to appropriate authority 
⚫ Disclosure may be not allowed if contrary to laws and regulations 
⚫ Consider actual or potential harm to stakeholders 
⚫ Disclosure is appropriate in cases of bribery, harmful products, tax evasion, 

systemic risk to the financial markets, etc. 
⚫ Whether appropriate authority exists 

e) Keep detailed documentation 
➢ For accountants other than senior members in business 

a) Obtain understanding of the matter, and apply knowledge and judgement 
b) Inform immediate superior, or next hierarchical level if immediate superior is involved 
c) In exceptional circumstances, maybe disclose to appropriate authority 

⚫ Not a breach of duty of confidentiality if comply with requirement of section 260 
⚫ Member should obtain professional and legal advice before take action 
⚫ When disclosure is not required by law, Australian-specific guidance require 

accountants to seek advice before disclosing information without consent from 
client or employer. 

➢ NOCLAR for members in public Practice – standards are different for audits and other 
professional services, see below table 2.15 

 

 

Situations exclusively for Members in Business 

Preparation 
and 
presentation 
of 
information 
s. 220 

➢ Earning and balance sheet management – closely related to conflicts of interest 
➢ Accountant in business who are involved in preparing and reporting information must ensure 

that they prepare information in accordance with s. 220 – Study Guide page 84 
➢ Safeguards: 

⚫ Consultation with superiors within the employing organization, the audit committee or 
those charged with governance of the organization, or with a relevant professional body 

⚫ Refuse to be associated with information that is misleading if above attempt fail 
⚫ Resign  

➢ The code also provides guidance for accountant to document all of the relevant issues, facts, 
communication with parties involved 

Acting with 
sufficient 
expertise 
s. 230 

➢ Self-interest threat to professional competence and due care 
➢ A member shall not:  

⚫ take tasks for which the member without, or can’t obtain, sufficient training or experience 
⚫ intentionally mislead an employing organization as to the level of expertise or experience 

possessed 
➢ Potential risk – insufficient time to properly perform tasks, or insufficient experience, training, 

expertise, etc. 
➢ Safeguard: 

⚫ Obtain additional training 
⚫ Ensure adequate time available for performing duties 
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Regulating Anti-Competitive Behaviour (Section 4.7) 
1. Abuse/misuse of Market Power 
Whether a corporation that has market power has used that power to eliminate a competitor or to prevent a 
competitor from entering or properly competing in a market for goods or services. E.g. Predatory pricing – supply of 
goods or services below cost price over a period of time. In Australia, the principal regulator in this area is the ACCC 
⚫ s. 46 of the Competition and Consumer Act – Misuse of market power 
    (1) A corporation that has a substantial degree of power in a market shall not take advantage of that power in 
that or any other market for the purpose of: 
        (a) eliminating or substantially damaging a competitor of the corporation or of a body corporate that is  

related to the corporation in that or any other market; 
        (b) preventing the entry of a person into that or any other market; or 
        (c) deterring or preventing a person from engaging in competitive conduct in that or any other market. 

2. Mergers and Acquisitions – In many jurisdictions, regulations are in place that prohibit or limit mergers and 
acquisitions unless they are formally approved. Approval for a merger or acquisition may rest on a court’s 
decision in identifying the ‘relevant market’. 

3. Agreements Between Competitors — Cartel Conduct (‘per se illegal’) 
Cartel conduct involves the existence of a cartel provision in a contract, arrangement or understanding between 
competitors. 
Collusive behaviour – any horizontal agreement or even a mere understanding between competitors in a market 
that affects competition (i.e. a market test applies) or that is otherwise defined by the law as simply not permitted 
(i.e. is ‘per se illegal’). It is the agreement between competitors who should be actively competing rather than 
conspiring that makes collusion highly inappropriate. 
➢ Tests to assess if there is Cartel Conduct: 

1) Has there been a contract, agreement or understanding (i.e. an arrangement)? 
2) Has this occurred between competitors? 
3) Is the outcome of a type that is simply prohibited or alternatively is the outcome one that has a significant 

impact on competition in the market? 
➢ Categories of Cartel Conduct: 

1) Output Restrictions – competitors agree to apply restrictions on output that will cause shortages in markets 
and thus result in price rises. E.g. OPEC Cartel 

2) Allocating Customers, Suppliers or Territories/Market sharing – dividing up markets, customers or regions 
between competitors. This activity creates artificial monopolies in respect of segments of the market. 
Customers in such an environment therefore do not receive the same level of choice or price competition. 

3) Bid-Rigging – competitors collude when asked to tender or bid for work. All competitors may agree to 
submit similar pricing to maintain prices, or allow one of the competitors to win the work by having the rest 
of the cartel artificially inflate prices. 

4) Price-fixing – competitors collude to create common prices. E.g. two competitors agreeing to supply goods 
to customers at the same price.  

• Price-fixing may be not obvious, e.g. competitors agreed to stop discounting on a certain day 

• When determining if price-fixing has taken place, we need to focus on identifying an agreement 
between suppliers. This is important because there is one price-setting activity that may look unlawful, 
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Directors & The Board 

 
➢ All independent directors must be non-executive directors, but not all non-executive directors are independent. 
➢ Nominee Directors: appointed to represent third-party interests, such as a major shareholder, a class of 

shareholders or a holding corporation.  
⚫ Their loyalties are divided between the conflicting interests of the nominator and the corporation. They 

must always act in the best interests of the corporation and exercise power for proper purpose. 

Director duties (Section 3.2) 

Duty to Avoid 
Conflict of 
Interest 

➢ Agency relationship give rise to conflict of interest. 
➢ In some cases, corporation may benefit from the director to be in breach of their duty, 

but this does not remove the conflict of interest for the director involved. 
➢ They can bypass this rule if they clearly advise the board of the conflict and gain approval 

from the remaining directors, or the shareholders or corporate regulators. 
➢ Can lead to civil (fully compensate the person harmed), or even criminal liabilities (jail 

time and fines) 
**Examples of conflict of interest – Study Guide Page 120 

Duty to Act in 
Good Faith in the 
Corporation’s 
Best Interests 

➢ Actions should be made in best interest of corporation in good faith, honestly and 
without fraud or collusion. 

➢ Directors who use good business judgment and behave honestly in a way that a 
reasonable person in their position would act will satisfy the duty. 

Duty to Exercise 
Powers for 
Proper Purpose 

➢ Act within their power 
⚫ action made in the best interests of the corporation is not acceptable if it goes 

beyond the authority given to a director (outlined in legislation and constitution of 
the corporation)  

⚫ e.g. price-fixing agreement which is in breach of anti-competitive regulation 
➢ Do not abuse their powers (e.g. Insider trading) 

Duty to Retain 
Discretionary 
Powers 

➢ If director delegate to another a power that the directors should themselves have 
exercised (‘non-delegable’ functions), the director would still be held accountable. 

➢ The director (or the whole board jointly) remains responsible for delegated tasks, as if the 
director had exercised the power themselves –corporate legislation in various 
jurisdictions usually allows directors to escape this total liability 

Duty to Act with 
Care and 
Diligence 

➢ Risk taking should not be reckless and must be done in a sensible, prudent manner.  
⚫ Test – what an ordinary person, with the knowledge and experience of the director, 

might be expected to have done in the circumstances if he was acting on his own 
behalf’ (ASC v. Gallagher (1993) ASCR 43). 

➢ Centro case insight – director should: 
⚫ Carefully review of how the financial analysis is presented and the clarity of the 

accompanying directors’ report, before approving them 
⚫ Determine whether the information is consistent with their knowledge about 

company and that they do not omit material matters known, or should have been 
known, to the directors 

⚫ Directors should have basic financial literacy (not necessarily working knowledge) to 
carry out their responsibility.  

⚫ They should make appropriate inquiries if they are uncertain. 
⚫ Company directors cannot rely solely on the view of company executives and 

auditors but must exercise their own judgment. 
Safe harbor - Business Judgment Rule (s.180(2))1 

Duty to Remain ➢ Reading board papers is a crucial facet of this duty 
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➢ To ensure the corporation’s practices are sustainable in the long term, the measures taken by the Board should 

be directed towards being well-informed about problems in a timely manner, introducing reliable systems to 

monitor correct policy implementation and promoting a culture of vigilance in enforcing safety standards.  

➢ Given the Board’s governance and oversight responsibilities in relation to all of the company’s activities (and in 

particular to high-risk, high-impact, multiple stakeholder operations), you may consider top-level governance 

measures such as the creation of a Risk Committee with direct reporting responsibilities to the Board, charged 

with regular assessments and recommendations to mitigate risks and improve operational safety. 

➢ Relevant section – Module 3 – ‘The role of the board’ 

7. How predictable is this accident was from the perspective of BP leadership? How could corporate governance 

and ethics insure against loss of public trust and reputation? 

➢ Good ethical and governance practice significantly reduces the risk of producing unintended negative 

consequences beyond the organisation’s control.  

➢ Consider also the interdependencies that exist between the various areas of public damage (economic, social, 

environmental), the increasing liabilities incurred by BP as a result of its actions, and the long-term reputational 

damage suffered by BP. 

➢ Relevant section 

⚫ Module 2 – ‘Part A: Professional ethics’ and ‘Part D: Ethical decision-making’ 

⚫ Module 3 – ‘Risk management’  
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