
Introductory Lecture  
 
What is Equity? 

® It is the body of law/ rules which was developed by the court of Chancery. 
® It is a separate jurisdiction to that of the Common law. 

 
Law = Courts of Kings bench 
Equity = Court of Chancery 
 
Aristotle 
Equity is superior to justice. Justice and Equity coincide but Equity >>> 
It is not just what is legally just, it is their own rectification of legal justice. 
 
Legislators cannot pre-empt every possible eventuality. They regulate in general terms but 
when those are applied to peculiar case, it produces unjust outcomes. 

o This is why equity steps in to rectify the strict application of legal justice and correct 
the unjust outcomes. 

 
We have equity because of the inadequacy of the common law 

1. rigidity of the rules applied by the law 
2. system of rights which was a sort of organisational problem with the common law. 

 
Writs 
This is how the common used to be organised, now known as claim form. 
Piece of paper you fill out before you sue someone. 

® If your story didn’t fit the established category of a particular writ, you would not 
have a case – the common law courts would not have entertained your case. 

What would happen if people got angry? 
They would write letter to majesty, the complaints became too much so he would pass them 
to his chancellors who were responsible for the creation of the Court of Chancery. 

o They dealt with cases that were either turned away by the Courts of Kings bench or in 
other situations where the outcome were too harsh or too unjust. 

In order to rectify the judgements of the Court of Kings bench, CoC would be seen as place 
of second resort. 
 
Joseph story is an original and fundamental court as ancient as the kingdom comes. 

• He is trying to say that it is an immensely important part of the English legal system – 
TRUE.  

 
Prior to Constitutional Reform Act 2005, law chancellors were very powerful and 
constitutional players.  

® They used to be speakers of the House of Lords, Head of Judiciary as well as 
important cabinet members. 

® They would sit in each of the three branches of government effectively. 
Important historical office which has recently been reformed by the Constitutional Reform 
Act. = Dickens has a novel dedicated to criticism of the courts of Chancery called Bleak 
House. 
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Palmer v Simmonds, 61 E.R. 704; (1854) 2 Drew. 221 
“the bulk of my residuary estate” 

• Bulk refers to the greater part of something, more than half but how much more? 
• Not certain enough disposition.  

 
Can be contrasted with..  
 
Re Golay [1965] 1 W.L.R. 969 
“reasonable income” 
 
Ungoed-Thomas J: 

o “The court is constantly involved in making such objective assessments of what is 
reasonable and it is not to be deterred from doing so because subjective influences can 
never be wholly excluded.”  

o Can assess what reasonably might amount to reasonable income. 
o This may work! 

 
Lord Hailsham in IRC v McMullen [1981] A.C. 1 
“… where it can be claimed that there is an ambiguity, a benignant construction should be 
given if possible.” 
 
Boyce v Boyce (1849) 16 Simons 476, 60 E.R. 959 
A disposition of three houses to wife as trustee. beneficiaries were to be daughters Maria and 
Charlotte. 
Maria was to choose her house first and the remaining two were to go to Charlotte.  
Maria died before making a choice. That choice is removed so Charlotte gets none as she 
wasn’t able to get the two remaining houses. 
 
The Vice-Chancellor , without hearing them, said that the gift in favour of Charlotte was a 
gift, not of all the testator's freehold houses situate on the North Cliff in Southwold, but of all 
the other of his freehold houses which Maria should not choose; and, therefore, it was only a 
gift of the houses that should remain, provided Maria should choose one of them: that no 
choice had been, or, indeed, could have been made by Maria, and, therefore, the gift in favour 
of Charlotte had failed.” 
 
Re London Wine Co [1986] P.C.C. 121 
Customers were invited to ‘purchase’ crates of wine. LWC charged them a ‘storage fee’ for 
keeping ‘their wine’. 
Didn’t separate or identify the particular wine which belonged to particular customers. 

• LWC insolvent 
• Does the wine belong to the company or the customers? 
• Wine not properly identified – no trust – the wine still belongs to the company.  
• You must identify the property which is held on trust or which is to be held on trust. 

 
Re Goldcorp Exchange [1995] 1 A.C. 74 
A bank tries to enforce their charge over the assets of Goldcorp. 

• Similarly to London Wine there were customers who ‘purchased’ gold bullion 
• But gold was unidentified and therefore no trust arose. 
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Lord Denning MR 
“A resulting trust for the settlor is born and dies without any writing at all. It comes into 
existence whenever there is a gap in the beneficial ownership. It ceases to exist whenever that 
gap is filled by someone becoming beneficially entitled. As soon as the gap is filled by the 
creation or declaration of a valid trust, the resulting trust comes to an end. In this case, before 
the option was exercised, there was a gap in the beneficial ownership. So there was a 
resulting trust for Mr. Vandervell. But, as soon as the option was exercised and the shares 
registered in the trustees' name, there was created a valid trust of the shares in favour of the 
children's settlement. Not being a trust of land, it could be created without any writing. A 
trust of personalty can be created without writing.” 
 

à Now, Lord Denning says that this does not have to be signed writing and he basically 
says that if there is an automatic resulting trust which arose because you failed to 
dispose of your beneficial interest effectively and then you clarify things later, then 
that clarification does not have to be in signed writing. So if I have some shares, I can 
declare a trust over those shares orally for your benefit. So, Mr. Vanderveldt, if he had 
some shares, he could just orally say, I hereby hold these shares on trust from my 
grandchildren or whoever he wanted me didn't do that. Right. He tried this sort of 
elaborate scheme which ended up with him having the shares held on a resulting trust 
frame. And only later did he specify that he wanted these to go to his beneficiaries, to 
the children, to the kids. And so they're doing effectively saying because you can 
declare a trust of personalty of shares and without signed writing when you're merely 
repairing or rescuing the trust from failure, doesn’t have to be in signed writing.  

à Goes against the text of Section 53. Says if you're disposing of equitable interest and 
guess what? He starts off with the equitable interest on the resulting trust. That's what 
the automatic resulting trust is, that it's held on trust for you and if you start off with 
that and then tell your trustees who they are to hold on actual trust for, well, then you 
are disposing of your equitable interest. 

à This is the disposition of an equitable interest. 
 
 
Possible readings: 
Where a S transfers personalty on trust but does not make an effective oral declaration, a 
resulting trust will arise in their favour. But a subsequent declaration of the trust will perfect 
the original trust and does not have to be in writing. This is despite the effective disposition 
of the beneficial interest under the resulting trust.   

o  
 
Surrender Of The Beneficial Interest 
B can give up their beneficial interest if they are an actual owner.  

• Should this be covered by 53(1)(c)? 
• NO case on point – why?  

 
Disclaimer 
Where beneficiary never accepts beneficial interest in the first place, is it a disposition of 
equitable interest? 

• Re Paradise Motor Co Ltd [1968] 2 All ER 625 - No 
• Re Stratton’s Disclaimer [1958] Ch 42 – Yes? 
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Enforcer Principle? 
D. Hayton Developing the obligation characteristic of the trust [2001] LQR 96 

o Need to reevaluate the idea of the beneficiary principle and replace with something 
called enforcer principles.  

o A trust can exist, not necessarily if there is a beneficiary but so long as there is a 
person enforcing the trust. Enforcer is the employees of the company. 

® The idea is that we do have an enforcer for charitable trusts, which is the attorney 
general. So the attorney general's office is tasked by statute with enforcing charitable 
trusts. 

We want to encourage people to do charity. We want to encourage people to leave money to 
charitable purposes and charitable causes and therefore, we provide a state sponsored 
enforcer. So the question then becomes, has the enforcer principle now replaced the 
beneficiary principle? 
 
Penner’s objection – is this really a trust? What if the trustee and the enforcer decide to 
simply split the money? It might be sensible to allow the arrangement but not accurate to call 
it a trust. The beneficial interest is split between the trustee and the enforcer. No duty on 
enforcer to enforce.  

• More autonomy for settlors? 
 
Valid Trusts Limited by a Purpose 
“£100,000 to be paid to my daughter Bettie in such installments so as to cover her tuition fee 
liability to her university. The remainder to my son Alfred.” 
 
Re Sanderson’s Trust (1857) 3 K&J 497 
A gift to ‘pay and apply the whole or any part of the income for and towards the 
maintenance, attendance and comfort’ of disabled brother. Brother died when there was still 
income left 
Does it go to residual legatees or brother’s estate? 

à Residual legatees- rights of brother limited to maintenance, attendance and comfort 
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The Ryan Giggs Saga 
Famous married footballer and his alleged relationship with a famous model. He seeks an 
injunction against publication of the story. Also seeks a super-injunction 
Giggs is identified as the footballer on Twitter – 75,000 people share the story. 

o John Hemming MP reveals his name under Parliamentary privilege to blow the super 
injunction wide open. 

See also allegations of sexual harassment against Philip Green – Lord Hain named him under 
Parliamentary privilege because he thought it was his civil public duty to inform the public of 
this persons alleged misbehavior.  
 
Contempt of Court Act 1981 
Proceedings in England and Wales. 
(1) In any case where a court has power to commit a person to prison for contempt of court 
and (apart from this provision) no limitation applies to the period of committal, the committal 
shall (without prejudice to the power of the court to order his earlier discharge) be for a fixed 
term, and that term shall not on any occasion exceed two years in the case of committal by a 
superior court, or one month in the case of committal by an inferior court. 
 
Mareva Injunctions; Named after Mareva Compania Naviera SA v International Bulkcarriers 
SA [1980] 1 All ER 213 
Freezing Orders 

à The function is to prevent defendant from removing assets from the jurisdiction 
à Removing assets might make any subsequent judgment nugatory 

 
3 conditions for a Mareva Injunction  

1. Good arguable case 
2. That the defendant has assets in the jurisdiction 
3. That there is a risk of dissipation of those assets 

 
Anton Piller orders 
Named after Anton Piller K.G. v. Manufacturing Processes Ltd., [1976] Ch. 55 (Hugh Laddie 
appearing for the appellants)  

® An extremely powerful tool; Allows for the seizure of assets (typically documents) to 
protect them for future evidence purposes 

® Usually ex parte  
 
Lord Denning MR 
It seems to me that such an order can be made by a judge ex parte, but it should only be made 
where it is essential that the plaintiff should have inspection so that justice can be done 
between the parties: and when, if the defendant were forewarned, there is a grave danger that 
vital evidence will be destroyed, that papers will be burnt or lost or hidden, or taken beyond 
the jurisdiction, and so the ends of justice be defeated: and when the inspection would do no 
real harm to the defendant or his case.  
 
Nevertheless, in the enforcement of this order, the plaintiffs must act with due 
circumspection. On the service of it, the plaintiffs should be attended by their solicitor, who 
is an officer of the court. They should give the defendants an opportunity of considering it 
and of consulting their own solicitor. If the defendants wish to apply to discharge the order as 
having been improperly obtained, they must be allow to do so. If the defendants refuse 
permission to enter or to inspect, the plaintiffs must not force their way in. They must accept 
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