
   

Family Law 
 

Nature of Family Law 
The concept of 
family law 

The definition of a family is a complex and dynamic due to the changing values, however it is a support system 
that has been defined by the ABS as two or more people (one of which is at least 15 years of age) who usually 
reside in the same household. 
 
Family law governs behaviour in the context of family including rights and responsibilities regarding children 
and the disposition of property when a marriage breaks down. The law governs family relationships to ensure 
people are financially secure and ensure children are cared for. 
 
Traditionally family relationship was based on marriage being the union of one man and one woman to the 
exclusion of all others voluntarily entered into for life. However, society has changed their view on the 
traditional structure of a family to reflect greater diversity of relationships. 
 
Under section 51 of the Constitution the federal government has the power to make laws governing marriage 
and divorce. Under this the Marriage Act 1961 (Cth) was established and dictated the legal requirements of a 
valid marriage. The Family Law Act 1975 (Cth) sets out the legal duties and obligations a marriage creates 
 
After the passage of the Family Law Amendment (De-facto financial matters and other measures) Act 2008 
(Cth) property division and de facto spousal maintenance are now determined under the Family Law Act 1975 
(Cth) 
 

 

The 
requirements 
for a valid 
marriage 

These elements can be explained as followed: 
- Marriage must be voluntarily entered into and is not legally binding if one party was forced/ tricked 
- A married couple have the right to divorce and can legally end the marriage before the death of either 

party 
- A marriage is the union of either party (this is now changed) 

Under the Marriage Amendment (definition and religious freedoms) Act 2017 (Cth) the new definition of 
marriage was created, being the union of two people to the exclusion of all others voluntarily entered into for 
life. 
 

The tradition 
descriptions of 
marriage is based 
on the case of 
Hide v Hide and 
Woodmansee 
1866 LR 1 P&D 
130 in this case it 
was stated that a 
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- Children and Young Person (Care and Protection) Act 1998 (NSW) -> cases relating to the care and 
protection of children 

- Cases are usually brought forward by Community Services (DCJ) 
- Court proceedings are closed and informal 
- Standard of proof is that ‘it is very highly probable’ that the child is in need of care 

 
If the court agrees that the child is in need of care, orders may include: 

- Community Services supervise parents 
- Child may be placed with a relative or foster family -> in such cases, parent control ceases, and any 

contact between parents and children must be supervised and regulated 
Orders by the Children’s Court cease when the child turns 18 
 
The Children’s Court hears cases relating to the care and protection of children under the Children and Young 
Persons (Care and Protection) Act 1998 (NSW). Such cases are usually brought by Community Services, a 
division of Family and Community Services in New South Wales. They are responsible for keeping children and 
young people safe from harm and supporting their families. 
 
In its criminal jurisdiction, the Children’s Court deals with crimes committed by people who were under 18 at the 
time of the offence 

- Seen as the last resort given the negative impact court proceedings have on children -> court contact = 
more likely to reoffend 

- This objective is set out in s3 of the Young Offenders Act 1997 (NSW) 
 
Non-government organisations 
 
There are a number of non-government organisations (NGOs) that provide support for families and individuals 
who may be struggling with personal relationships and other family issues. Some of the better-known 
organisations are operated by religious groups such as the Salvation Army, or by churches such as the Anglican 
Church (Anglicare). 
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Responsiveness of the legal system: 
 
Criticisms of child protection in NSW have been made about Community Services, the police, the courts and community groups. A 
review of the NSW child protection system began in 2006. A children’s commissioner was established to monitor state programs to 
eradicate child abuse and strengthen existing child protection. The review also proposed that a national framework for child 
protection should be established. 
 
The report, Keep Them Safe: A Shared. Approach to Child Wellbeing, was from the 2008 NSW Government inquiry into Child 
Protection Services. The report highlighted the importance of the wellbeing of all children and aimed to provide appropriate 
support to families to reduce the growing number of families requiring statutory child protection 
 
The federal government has recognised child abuse and neglect as major issues. In April 2009, the National Framework for 
Protecting Australia’s Children 2009-2020 came into effect. This is a collaboration between federal, state and territory government, 
as well as relevant non-government organisation. It identifies 6 outcomes: 

1. Children live in safe and supportive families and communities 
2. Children and families access adequate support to promote safety and intervene early 
3. Risk factors for child abuse and neglect are addressed 
4. Children who have been abused or neglected receive the support and care they need for their safety and wellbeing 
5. Indigenous children are supported and safe in their families and communities 
6. Child-sexual abuse and exploitation is prevented, and survivors receive adequate support. 

 
During 2014–2015, there were 57 861 children on care and protection orders. While some would argue this indicates that people, 
once they are aware of their rights, will seek ADVOs to protect themselves and their children from harm, it also indicates that 
support and counselling services provided to perpetrators have been less than successful in modifying their abusive behaviours. 

 
In 2017, a five-year Royal Commission concluded its investigation into institutional child-sexual abuse. The focus of these hearings 
had been on how various institutions, such as the Catholic Church, the YMCA, Salvation Army and various private educational 
facilities, have responded to allegations of child-sexual abuse. The commission made 409 recommendations after hearing evidence 
from survivors of child-sex abuse, school administrators and other witnesses.  
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