
- These are offences that precede the commission of a crime or where the crimes have 
been uninterrupted or unsuccessful. These fall into two main categories attempts and 
conspiracies:  

• Attempts 
- An offence where a principle crime was attempted but failed or was prevented for some 

reason despite the intention to complete it  
- Dealt with in the same way as if successful, excluding attempted murder 

• Conspiring 
- 2 or more people plan to commit a crime e.g. bank robbery 
- Evidence can be collected through phone taps 

 
 

 Regulatory offence 
- Usually set out in delegated legislation and address day to day situations and standards 

such as:  
o Travelling without an Opal card 
o Lighting BBQ on fire ban day 
o Illegal watering during water restrictions   

- Use fines as punishments  
- Usually strict liability offences, enforced by government officers  

 

 

 

SUMMARY AND INDICTABLE OFFENCES 

 
 

 Indictable offences 
- A more serious offence (such as murder or rape) tried by a judge or jury  
- The judgement is determined by a jury and the punishment is determined by the judge  
- The charge is brought by  the DPP working for the state  
- Usually dealt in District or Supreme Court  
- The punishment will usually be imprisonment or a hefty fine  

 
 

 Summary offences  
- A less serious offence that is tried by a magistrate in the Local Court  
- The judgement and the punishment are determined by a magistrate  
- The charge is usually laid by a police officer (Police Prosecutor)  
- The punishment is usually less severe, such as fine, good behaviour bond or community 

service  
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3.8 DEFENCES TO CRIMINAL CHARGES  

 

 

- A defence to a crime is a legally acceptable reason for committing an act or omitting a 
duty  

- Legal defences help achieve justice by allowing the court to consider circumstances that 
might justify the accused’s act and reduce risk of an unjust conviction  

- There are two main types of defences:  

• Complete Defences: A justification that excuses the defendant’s action and results in 
an acquittal (completely clears person of crime)  

• Partial defences to murder: An excuse for the defendant’s action that might result in a 
reduction in the charge and/ or punishment  
 

      COMPLETE DEFENCES- 
1. Mental illness  
- It must be proved that the defendant was in fact mentally incapacitated at the time she/ 

he committed the offence because he/ she was not aware of, or able to comprehend, the 
nature or consequences of the act due to mental illness ( No mens rea) 

- Defendant may be admitted to a mental institution for an indefinite period  
- The M’Naughten test: the ruling of this case (1843) established the concept that a person 

who was unaware of the nature/ consequences of their actions couldn’t be held for them  
- No intent  no mens rea  not criminally responsible  found not guilty on the 

grounds of insanity  
- R v Porter (1936) Not guilty of murder of his child because of mental illness. 
- TWEED RIVER BABY CASE (SEE ARTICLE)  

 
2. Involuntary behaviour/ automatism  
- Argument is that the accused’s action was not voluntary or could not be controlled at the 

time crime was being committed e.g. epileptic fit, sleepwalking  
- If act is involuntary, no mens rea   
3. Mistake/ accident 
- Must prove accused’s action was honest and a reasonable mistake, and act was not 

intended 
- No mens rea present  
- Difficult to prove  
- Most commonly used in strict liability cases e.g. speeding  
4. Self defence 
- Defendant admits to committing the crime (actus reus), knowing that it was wrong (mens 

rea), but claims he/ she was acting to defend himself/ herself/ someone else from attack  
- Main question in self-defence is whether or not accused genuinely believed that level of 

force was ‘reasonably necessary’ and whether a ‘reasonable person’ would have acted in 
a similar way 

- Zecevic v DPP (1987)  
- Case Abdallah v DPP (2020) (see article) 
5. Compulsion- Accused must admit to both actus reus and mens rea, and then claim to 

have been forced to carry out the crime. There are two forms of compulsison:  
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Adjournment  - The sentencing can be adjourned or deferred for up to 12 months to 
assess the child’s prospects of rehabilitation, and reconsidered at that 
later date  

- Includes referral to Youth Drug and Alcohol Court 

Bond The children can be released on a good behaviour bond for up to a maximum of two 
years  

Youth justice  The children can be released subject to the child complying with a conference youth 
justice conference outcome plan  

Fine A fine of up to 10 penalty points can be imposed, but the court must take into account 
the child’s age and ability to repay it  

Probation  A bond with a probation order of up to two years can be imposed, overseen by an 
officer of Juvenile Justice  

Community 
service order 

A community service order is a severe penalty, and can be made up for up to 100 hours 
if the child is under 16, and up to 250 hours if they are 16 and over; an assessment is 
required to confirm if the child is suitable for community service order  

Control order The most severe penalty, and is similar to an adult sentence of imprisonment except it 
involves detention in a Juvenile Justice Centre; the maximum time a child can be 
sentenced to a control order is two years   

Suspended 
control order  

• Similar to a suspended sentence, a court can suspend a control order for up 
to two years, subject to good behaviour  

 
 Juvenile Justice Centres:  

- Overseen by the Children (Detention Centres) Act 1987 (NSW)  
- Programs encourage rehabilitation and reintegration of young offenders into the 

community  
 
 
 

 Sentencing considerations for young offenders:  
- Courts need to carefully consider issuing fines in light of the offender’s ability to repay 

and the effect the fine might have on their chance of rehabilitation. In such cases, 
community service orders are issued 

- The seriousness of the offence is a significant consideration in determining the sentence. 
However, with young people the court must keep the rehabilitative focus foremost in 
mind  

- Exceptions to the rule apply when a young offender engages in grave adult behaviour; in 
such cases, sentencing objectives may come into play.  
 

 CASE: R v Pham and Ly (1991)  
 

 Involved two offenders under the age of 18 who committed crime of trespass, assault and 
robbery  

 Were sentenced 12 months on remand 
 Case was appealed to Court of Criminal Appeal, where sentence was overturned and it was 

ruled that despite offenders’ ages, there must be a reasonable proportion between the 
sentence and the seriousness of the crime  
 

ALTERNATIVES TO COURT  
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2. HUMAN RIGHTS 

 

 

 

 

1. THE NATURE AND DEVELOPMENT OF 

HUMAN RIGHTS 

THE DEFINITION OF HUMAN RIGHTS 
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- In France and Germany, governments financed schools for all children  
 

 Australia’s experience:  
- In 1830’s, NSW government began to give funding to some churches and other private schools 
- In 1866, the Public Schools Act (NSW) established a system of state elementary schools 

throughout NSW, and primary education became compulsory in 1870’s 
 

 Education for women:  
- In Britain, women were permitted to attend classes at Oxford University from 1921, but some 

other universities did not allow female attendance until many years later 
- In Australia, women were permitted to attend some universities from 1867, but few women 

completed secondary education  
- Today women account for over 50% of Australian university students  

 

 Situation today:  
- The right to education has been established in developed nations and education between ages 

5-16 is compulsory  
- However, around the world 130 million children aged 6-11 do not have access to primary 

education  

 

• SELF-DETERMINATION 
 

- The collective rights of peoples to govern themselves and to choose their form of government  
- Set out in Article 1 of ICCPR and ICESCR, as well as two articles in Charter of United Nations 1945  
- It involves the right of colonized people to establish their independence, freely choose their own 

government and the principle of sovereign equality of all UN member states  
- Most controversial aspect of self-determinism is the right claimed by indigenous people to 

control their own traditional lands and economy. This is referred to in the Declaration on the 
Rights of Indigenous Peoples 2006. Referred to as land rights in Australia, also called Native Title, 
coming out of Mabo/ Wik cases. 

- Other examples include the Inuit of Canada, Native Americans, East Timorese. 

 

• ENVIRONMENTAL RIGHTS  
 

- Encompasses the rights to a clean, healthy and sustainable environment. Various treaties and 
declarations have been signed in attempts to protect these rights 

- The Kyoto Protocol 1998 is designed to protect the environment from greenhouse gas emissions 
by compelling nation-states to cut their greenhouse gas emissions by agreed amounts within 
certain timeframes 

- If only some countries agree to these treaties, their effectiveness is limited because worldwide 
environmental problems will continue to occur unless all nations agree to prevent them. Some 
nations, e.g. USA, have refused to sign the Kyoto Protocol 

 

• PEACE RIGHTS 
 

- The right of the people to have their government maintain peace and eliminate war  
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3. FAMILY LAW 
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harassment. Males tend to commit domestic violence more than women and the majority of 
domestic violence victims are women and children. There has been a focus on the issue of 
coercive control in 2021 and the need for law reform in this area to broaden the scope of DV. 

 

• The law responds to domestic violence through:  
1) Apprehended domestic violence orders (ADVOs)  
- Victims of domestic violence can press criminal charges or can apply to the Local Court for an 

ADVO, a court order that aims to protect the applicant from violence and other forms of 
intimidation or abuse perpetrated by a family member.  
 

- The ADVO restricts the offenders’ behaviour by prohibiting them from their victim’s home or 
workplace, or being within a certain distance of them  

 
- If the defendant fails to obey an AVO, he/ she can be arrested for criminal offence, with the 

maximum penalty being a $5500 fine or two years’ imprisonment  
 

 
2) Criminal charges 

o Assault  
- Under Crimes Act 1900 (NSW), a perpetrator of domestic violence attack can be charged  

 
o Stalking and intimidation  

- Includes following a person, frequenting a place where that person works/ lives, harassment 
and threats  
 

- Such behaviours can be criminal offences when a defendant engages in them with the intention 
of putting a victim in fear 

 
 

3) Family Court Orders  
o Injunctions  

- A court order which either prevents someone from doing something or orders them to do 
something  

 
 

o Family violence/ parenting orders  
- Could refer to an AVO or similar order 

 
- When the court is considering a parenting order for a child, it must consider whether there has 

been family violence. Family Law Amendment (Family Violence and Other Measures) Act 2011 
(Cth). 

 
- * There is a state and federal response to domestic violence. 

 
- Battered woman’s syndrome is the psychological complex that leads women to kill their 

abuser under extreme circumstances and can be used as a mitigating factor to assist a defence 
of self‐ defence or provocation. 

 
- This was an issue in the Jessica Silva case where a long term pattern of abuse was considered in 

the case, contributing to the overturning of her manslaughter conviction. 
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4. CONSUMER LAW 
 

 

 

 

 

 

 

 

 

 

 

THE NATURE OF CONSUMER LAW 
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    ➔ commencing prosecutions, usually conducted by Cth Department of Public Prosecutions  

    ➔ seeking civil penalties from the courts.  

 

 

AUSTRALIAN COMPETITION AND CONSUMER COMMISSION (ACCC):  

 

• Independent statutory authority that administers the ACL ➔ role to promote competition and 

fair trade in the marketplace.  

 

• Market competition uses the economic principles of supply and demand to discover the kinds 

of goods and services that consumers want.  

 

• Market competition, by contrast with a market where there is a monopoly = believed to benefit 

consumers, businesses and community.  

 

• Unregulated competitive market has a greater likelihood of leading to unscrupulous/unfair 

conduct on the part of some suppliers = risks harm/disadvantage to the people providing labour 

to businesses and to consumers.  

 

• Responsibility of ensuring that businesses and individuals comply with laws on fair trading and 

consumer protection.  

 

• Complements state consumer affairs agencies, provides education to consumers and business 

about relevant laws, and regulates national infrastructure industries, including 

communications, energy, water, post and transport.  

 

• E.g. ACCC v Prouds Jewellers Pty Ltd 2008 

➔ Federal Court- caught with misleading and deceptive conduct. “Was/Now” pricing or “Dual 

Pricing”. It is a common sales strategy which is unethical. Prouds had placed advertisements for 17 

items in 2 of their catalogues. ACCC argued that advertised discounts must be real and not illusory. 

 

 

 

 

INDUSTRY ORGANISATIONS 
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• Competition and Consumer Act empowers ACCC to enforce prohibitions contained in that Act, 
and it also has enforcement powers under Part 20 of the Telecommunications Act 1997 (Cth).  

 

Non-Legal Responses:  

 

• Number of organisations have a role in ensuring that tech is not misused. These include: 

    ➔ Australian Communications and Media Authority (ACMA): a statutory authority within 
the federal Department of Broadband, Communications and the Digital Economy. Responsible 
for regulation of broadcasting, radio and television communications, and the internet.  

    ➔ Australian Direct Marketing Association (ADMA): industry body for direct marketing 
companies. Strongly committed to self-regulation. With other industry and consumer 
representatives, it formulated ‘Emarketing Code of Practice’ to supplement the Spam Act 2003 
(Cth). This code stipulates how direct marketers can and can’t use electronic messages with the 
aim of reducing spam.  

    ➔ Internet Industry Association (IIA): developed several codes of practice, notably the IIA 
Spam Code of Practice to supplement the Spam Act 2003 (Cth), explaining its requirements and 
how to comply.  

    ➔ Australian Securities and Investments Commission (ASIC): has mission of regulating and 
enforcing laws relating to fairness and honesty in financial services, markets and companies. It 
oversees regulatory issues posed by developments in electronic communication. Also 
responsible for approving codes of practice in the financial services industries. 

 

RESPONSIVENESS OF THE LEGAL SYSTEM:  

 

• Australian legal system affords consumers some protection against misuse of technology 
provided that e-marketers are located within Australian borders.  
 

• Competition and Consumer Act 2010 (Cth) and Telecommunications Act 1997 (Cth) allow the 
ACCC to police the consume law domestically, with an arsenal of criminal and civil sanctions at 
its disposal.  
 

• Cross-border e-marketing raises complex jurisdictional questions and the law’s evolution in 
order to adapt is ongoing.  
 

• Future consumer remedies may be dependent upon the existence of multilateral international 
treaties.  
 

• Legal system will always trail behind technological innovation; lawmakers will continue to 
encounter problems as they attempt to ensure that use of tech for sales, advertising and 
marketing doesn’t weaken consumer protection in domestic and global marketplace.  
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