
LEGAL STUDIES - HSC

CORE ONE: HUMAN RIGHTS
1. NATURE AND DEVELOPMENT OF HUMAN RIGHTS

THE DEFINITION OF HUMAN RIGHTS
Human rights are the fundamental entitlements to which individuals are due by virtue of their humanity.
→ automatic without distinction.

EFFECTIVENESS: The 5 characteristics of human rights are protected through International law, which relies on
consensus; all countries agreeing. Which therefore leads to ratification and domestic law, enacting human
rights. The Anti-Discrimination Act and Same-Sex Marriage Act is enacting human rights, whereas the
Immigration Policy is an example of hindering human rights.

DEVELOPMENT OF HUMAN RIGHTS

3000 BC ● No Human Rights

539 BC ● Cyrus the Great Conquered Babylon and freed slaves
● Gave people freedom to choose religion
● Cyrus Cylinder - documented everything

27 BC ● Rome
● Concept of Natural Law - higher power or reasoning
● Still abused by those in power

1215 ● Magna Carta → limited power of the King

1689 ● British Bill of Rights
● Transferred power from the monarch to the parliament (from one person to

representatives of the people)
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CORE TWO: CRIME
1. THE NATURE OF CRIME

THE MEANING OF CRIME
An act committed, or an omission of duty injurious to the public welfare, for which punishment is prescribed by
law, imposed in the judicial proceedings and brought in the name of the state.
Factors which influence society’s view in criminal issues

● Media
● Technology

Fundamental Role: To protect society from those whose behaviour is deemed to be unacceptable.
● Most crimes are as a result of moral and ethical judgments by society on a

person's behaviour, which change over time making criminal law a dynamic
body.

● Minor Crimes; speeding under the Traffic Act 1909 (NSW)
● Serious Crimes; kidnapping leading to imprisonment under the Crimes Act 1900

(NSW)

FEATURES OF CRIME:
● Against aspects of public welfare
● Prosecuted in criminal proceedings
● Brought in the name of the state, not an injured person
● Leaves offender liable to criminal punishment, including imprisonment

FEATURES OF CRIMINAL PROCEEDINGS:
● Prosecuted by state
● SOP → Beyond reasonable doubt
● BOP → Prosecution
● Jury
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● Offence → violence, weapons, threats, injury, harm or damage,
motivation for hatred, organised.

● Victim → young or elderly, disabled ot vulnerable, targeted
● Offender → position of trust, abused this trust, authorised figure

or a reoffender.

MITIGATING FACTORS Circumstances that make the offence less severe and can lead to a reduced
sentence, mostly involving the offender. Examples:

● Showing honest regret
● Showing that the offender is usually of good character
● No prior convictions
● Showing honest remorse
● Was provoked or under duress
● If they plead guilty
● If they cooperated with police
● Effect of the sentence on offender and their family

THE ROLE OF THE VICTIM IN SENTENCING
Studies have shown the victim’s desire to be involved in the criminal justice process, their only involvement in the
sentencing is the Victim Impact Statement. No say in verdict, sentence decision, sentence negotiation.

During a sentencing hearing, the prosecutor gives evidence to the judge or magistrate about what sentence to
impose. These can be described as aggravating factors and after the prosecution has presented them to court,
the defence is called upon to present any mitigating factors.

CHARTER OF VICTIMS RIGHTS
● Victims RIghts Act 1996 (NSW)
● Requires respect for victim’s dignity
● Victims compensation
● Protection from the accused
● Protection of identity
● Right to information and assistance during the criminal process
● Introduces VIS to sentencing

Victim Impact Statements
A written voluntary statement provided to the court at the sentencing outlining how they have been impacted
by the crime.

● R v Slack 2004 - Slack was charged with sexual assault on a minor. The judge was not satisfied under the
circumstances as the victim was not there and not sworn in, in her own words and it was untested by
cross examination and far from an impartial and objective account.
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CORE THREE: FAMILY LAW
1. THE NATURE OF FAMILY LAW

THE CONCEPT OF FAMILY LAW
FAMILY LAW → A body of laws that attempts to resolve conflicts and encourage cooperation within families and
between family members.

● protect rights and ensure responsibilities regarding raising of children, as the best interest of the child is
always of paramount consideration.

Social values continue to change to accept separation, divorce, adoption and single-parent families as variations
to the traditional ‘nuclear family’. ‘Nuclear Family’ only represents 30% of Australian households.

● Australian society have emerged:

Nuclear Unit consisting if the parents and their children

De facto Two unmarried people live together, sharing domestic circumstances as if they were
married.

Blended A couple lived together with two or more children if whom at least one is the biological
or adopted child both members of the couple, and ar least one is the child from
previous relationships.

Extended Relatives beyond the immediate family live together as one unit

Same-sex Where two people of the same sex form a committed paternship.

Single - Parent Families where one parent cares for one or more child

Mixed Where a couple lives together with children from previous relationships but do not
have a biological child in common

STATE AND FEDERAL LAWS REGARDING FAMILIES
Section 51 of the Constitution the federal government has the power and authority to make laws governing
marriage and divorce.

Marriage Act 1961 (Cth)
Established the legal requirements of a valid marriage

Family Law Act 1975 (Cth)
Sets out legal duties and obligations that a marriage creates

● Most state governments have now referred their powers to the Commonwealth with respect to both
parenting disputes and property disputes.

● In NSW this act obliges couples seeking a divorce need only demonstrate ‘irretrievable breakdown’ of a
marriage with a one-year separation period.

LEGAL REQUIREMENTS OF MARRIAGE
1. MARRIAGEABLE AGE

Must be 18 years under S.11 of the Marriage Act 1961
● If one party is between 16-18 require parental and court consent.
● Court must consider;
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○ (SMH, 2013): “Donor’s right to
anonymity” —> Although,
retrospectiveness of law protects the
donor's right to anonymity where
forcible disclosure of identity without
consent is an unjust “intrusion on
their lives”

● Mandatory to give identifying (or
name-including) information for donors from
January 2010.

● Once the children are 18 years of age, can
find out about their biological parents.

○ The religious driven debate also
consequently limits the possibility of
amendments, due to the concept
that Surrogacy intentionally violates
the gestational link between the
child and the natural mother.
Academics and lawyers, therefore,
get conflicted over who is the
"natural" or "legal" parent in
surrogacy arrangements.

CORE FOUR: CONSUMER LAW
1. NATURE OF CONSUMER LAW

THE DEVELOPING NEED FOR CONSUMER PROTECTION
Individuals everyday enter into a range of commercial transactions, with some being well informed of their
rights while others may lack knowledge of the law and may be susceptible to unfair business practices.

● There is a power imbalance between consumers and suppliers/manufacturers
● Consumer rights have developed in the latter half of the 20th century
● Common law has made contributions, also statutory law is provided to empower consumers

○ Helps consumers feel that their concerns will be addressed and out;ines how to access dispute
resolution mechanisms and seek remedies.
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● Following precedent when seen as appropriate
● Determining the lawfulness of legislation.

THE ROLE OF NON-GOVERNMENT ORGANISATIONS
NGO’s are very important to consumers because they can provide valuable advice and assistance, particularly in
assisting consumers to choose wisely when they buy.

● They present the interest of consumers
● They are general advocacy groups that attempt to influence the legislative program of political parties in

government

Consumers Federation of Australia (CFA)
They are a national body for Australian consumer groups members include legal centres, legal organisations and
public interest bodies.

● Advocate the interests of consumers
● Promote and support member campaigns and events
● Develops policy on important consumer issues and facilitates consumer participation in the

development of Australian and international standards for goods and services.
● CFA Article: “Pricing policies need fixing to give grocery shoppers better value for their money during

COVID-19 crisis” – 25 August 2020

CFA encourages the federal government to help consumers get a greater value for money during this economic
crisis. This can be done by quickly implementing the review of the Grocery Unit Pricing Code which started in
November 2018. CFA notes that there is issues with the code:

● Many unit prices are too difficult for consumers to notice and read
● The use of inconsistent units of measure to show the unit prices of different items of the same product

category
● Unit prices are not being provided.

CHOICE
They are an independent consumer groups that researches and campaigns on behalf of consumers and
publishes the CHOICE magazine. They provide consumers with independent advice on product quality.

● 2020 Campaign – Demand an end to dangerous products
CHOICE calls for stronger product safety laws after the CHOIC testing in February 2019 found that 10/17
common household products containing button batteries were unsafe.

THE ROLE OF THE MEDIA
The print and electronic media provide the consumer with information regarding the release, quality and safety
of products.

● Provide awareness of consumer complaints and dishonest sales techniques
● At times the media can sensationalises issues
● They can put pressure on sellers and government to change their policies
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jurisdictions in Australia.
● To create a single, uniform national

credit law.
● To regulate credit industry participants in

addition to credit contracts and
transactions.

● To protect consumers and the economy
by encouraging responsible lending and
some flexibility in response to financial
hardship.

Credit law was effectively transferred to the
commonwealth from state and territories to
ensure consistent justice and protection for
consumers; this was particularly in response to
growing awareness in the industry of problems
with inappropriate lending practices
(RESPONSIVENESS).
However, some areas of lending are not covered
by the law, including small business lending and
other forms of non-residential investment
lending. As well as the recent COVID-19
pandemic impacting Australian Banks as ANZ’s
credit card book has fallen from $7.5 billion to
$5.5 billion from the drop in credit card use. CBA
recorded a $2 billion drop in outstanding credit
card debt. Illustrated in “ANZ and CBA say
customers are wiping billions off debt during
pandemic” (News.com.au, 2020).

people bankrupt over the past 4 financial years. The
report notes that even a small credit card debt could lead
to the loss of a home.

● This report effectively addresses the need for
further consumer protection. It pushes for law
reform by noting:

● Legal and other costs are continually added
throughout the process of bankrupting someone,
making it less and less likely that the debtor will
be able to make a repayment arrangement to
stop being declared bankrupt.

● A person can be bankrupt for a debt as little as
$5000. Using bankruptcy as an enforcement
mechanism is problematic for people on low
incomes who own their homes.

AUSTRALIAN SECURITIES AND INVESTMENTS
COMMISSION ACT 2001 (CTH)

ASIC is the national regulator for consumer credit
and consumer leases under the national credit
legislation.
In a report made by the Royal Commission, ASIC
was revealed to be ineffective in regulating the
financial service sector as they lacked a culture of
enforcement and bringing action.

● In the 2020 Parliament of Australia
report, ASIC has responded to the Royal
Commission report by becoming stricter
in its regulation and in pursuing litigation
more often in serious cases to deter
future cases.

● ASIC also outlined its strategic priorities
in its Corporate Plan 2019-23 to bolster
the effectiveness of their activities.
These changes include a new
enforcement strategy (focuses on
increased court-based outcomes), more
intensive supervision to improve the
culture and behaviour of financial firms,

Australian Financial Complaints Authority or Financial
Ombudsman Service is an NGO that provides free
mediation service specially for resolving disputes
between consumers and members of financial
institutions.

It employs independent dispute resolution processes and
addresses complaints about financial services relaing to
banking, loans, credit, financial planning, investments,
managed funds, pooled superannuation trusts,
stockbroking, general insurance and life insurance.

SMH Article 2018: “’A very unusual case’; Financial
Ombudsman Service’s failing laid bare before royal
commission”

● The article reports that following a failed case,
the financial services royal commission began a
report into FOS. Some of the limitations of FOS
included that its processes were too difficult for
applicants. Additionally, there are no further
review or appeals within the FOS to ensure
justice and protection for consumers.
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