
Copyright Notes: 
 
Week 1: 
Part 1 
 
Primary legislation: Copyright Act 1968 (Cth) 
 
Historical expansion of copyright laws 

- 1709 - books 
- 1735 - engravings and prints 
- 1766 - maps and charts 
- 1841 - musical works 
- 1911 - sound recordings 
- 1968 - broadcasts 
- 1984 - computer programs 
- 2000 - communication to the public 

Expansion of duration 
- 1709 - 14 years 
- 1907 - life plus 7 
- 1912 - life plus 50 
- 2006 - life plus 70 

 
Where does it come from? 

- Began as a means of controlling by the church and state to prevent sedition and heresy.  
- First piece of legislation was the Statute of Anne 1709 in England 

o Replaced printers’ monopoly on reproduction of works. 
o Similar rights emerged in France in late 18th century 

- In the ‘copyright’ system, laws exist as a grant from the State to achieve a useful end – e.g. 
"to promote the Progress of Science and useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writings and Discoveries” 
(Article 1, U.S. Constitution). 

- The ‘author’s right’ system finds its origins in the concept of natural rights, which can be said 
to exist regardless of statute, but to which the laws of the state can give form. 

o In contrast, the “copyright” tradition is one which, in theory, grants no greater rights 
than to achieve ‘social utility’. 

o The underlying tensions today are heightened by at least two factors - 1) copyright 
works are more economically important than ever; 2) rapid technological change. 

 
Economic rights of copyright: 

- Copyright is a type of personal property. 
- It can be bought and sold, licensed and assigned. 
- In common with other property, it must be tangible – there is no copyright in ‘ideas’. 
- It is founded on a person's creative output. 
- No level of literary merit is required. 

 
Legal rights of copyright: 

- In Australia, the Copyright Act 1968 grants rights to owners as to use and exploitation of 
their copyright property. 

- The Act covers the right to copy, adapt, publish, communicate to the public, and publicly 
perform the copyright material. 
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- A protectable copyright work must be more than ideas or facts 
o The idea/expression dichotomy is as important as ever, and as elusive as ever. 
o The last two decades in particular has seen the rapid rise in television ‘formats’ – i.e. 

the packaged structure, ‘approach’ and key concepts of a show, along with the usual 
territorial licensing, exploitation, global licensing and merchandising. 

o They’re very big business… 
 
TV Shows 
Endemol on Big Brother 

- Twelve people, who've never met before, are suddenly catapulted into the Big Brother 
house where they must share every minute of the next 100 days. In their fenced-off 
compound they're denied any contact with their loved ones, and the outside world. No 
phones, newspapers, radios or televisions. They're all alone... except for the millions 
watching and judging their every move. 

- Cameras and microphones are placed all over the house. Everything the housemates do is 
recorded and broadcast on television and the internet. They can't eat, sleep or chill out 
without the nation clocking their every move. 

- Yet somehow, the residents are desperate to stay in the Big Brother house. All the pain and 
embarrassment is worth the prospect of landing the title of Big Brother winner. All the stress 
of knowing that at any moment your housemates could be trying to kick you out! 

- On a regular basis, the housemates must nominate two or more of their fellow 
participants for eviction, but the viewers ultimately decide who has to leave. The last 
participant to leave the house wins the programme, and the huge cash prize that comes 
with it. 

Or Ton of Cash 
- With little more than the shirts on their backs, two teams compete in a gruelling cross-

country race that takes them up cliff faces, through the desert and across raging rivers. And 
if that isn't hard enough, both teams have to carry their potential prize money as bundles 
of cash! That's a little over a hundred grand each and it's heavy. The first team to finish the 
race pockets the money they managed to bring with them. 

- The rules are simple - the journey is anything but. The race tests the teams' ingenuity in 
carrying the cash past the finish line. But they are not merely going on an arduous trek. 
Throughout each self contained episode there are a number of situations where the teams 
are forced to make some serious decisions. For instance, there's a construction challenge 
requiring the teams to create an invention to move their cash past a major natural obstacle. 
Whether it's a complicated pulley system, or a keystone bridge, it's going to take all the 
inventiveness, teamwork and common sense they can muster.  

- The design of the race constantly forces the contestants to question the value of their team 
mates and even the prize itself. The fewer people who finish the race, the more money 
they each get. But the price of relying on fewer people is to carry a heavier burden. Of 
course, the participants can always decide to lighten the load and leave some of the 
money behind. It's the show's ultimate dilemma.  

Are they protected by copyright? 
- Globally, TV formats are a billion dollar business and for every ‘original’ format there are 

plenty of near copies – e.g. instead of the Big Brother house, maybe you’d prefer The Farm, 
The Orange Taxi, The Bus, Cabin Fever (set on a yacht), or Behind the Glass (set in a glass 
apartment, surrounded by dozens of cameras), etc, etc. 

- The issue arose in Meakin v BBC & Others [2010] EWHC 2065 (Ch). 
o The UK High Court rejected a claim of copyright infringement by a Mr Meakin that 

the BBC had copied ideas from his proposals for a game show, “Cash Call 
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- 6 factor analysis as the test for determining whether a particular use of dealing is fair 
o Purpose of the dealing 
o Character of the dealing 
o Amount of the dealing 
o Alternatives 
o Nature of the work 
o Effect of the dealing on the work 

- Balancing between promoting public interest 
- Purpose of the dealing: research to identify musical works for purchase. Bell was facilitating 

research. 
- A dealing with a commercial purpose may still be fair if reasonable safeguards are in place to 

ensure the works are ACTUALLY used for research. Reasonable safeguards were in place in 
this case.  

- Teachers have no ulterior motive or having a completely separate purpose (quoting Alberta 
schools). In this case, Bell Canada has a symbiotic relationship with the user who is engaging 
in research. 

- If a single copy of work is used for a specific legitimate purpose, or if the copy no longer 
exists after being used, this points to fairness 

- The dealing might be unfair if multiple copies of the work are widely distributed 
- The previews were streamed, and no permanent copies were provided to users.  
- If multiple copies of works are being distributed, this will tend to be unfair (CCH). The music 

was being streamed and not downloaded in this case.  
- Not about the aggregate number of previews provided. Look to the quantity of the work 

taken. The court considered the amount of the dealing as modest based on the length of 
individual previews.  

- Previews were probably the most practical, economical and safe way or users to ensure 
correct purchases – no alternatives.  

- The issue is whether the work is one which should be widely disseminated. This was 
desirable. Previews provide benefit for music getting out there, especially when it has not 
yet been published (downloaded) à samples are good for getting ultimate purchases.  

- The effect of the dealing on the market is not the most important factor and would have had 
a positive impact.  

- Expansion of the Copyright Modernization Act 2012 
o Fair dealing for purposes of education 
o Fair dealing for parody and satire 
o A permissive right in relation to non-commercial user-generated content.  

 
Week 5: 
Subject matter 
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designed the moulds or that they were concerned in any way with the shape or appearance of 
what they were making, save for the purpose of achieving a precise functional effect.Ó 

 
“Nothing in the particulars given here suggests that any consideration of appeal to anything other 

than functional criteria was in mind or achieved.” per Laddie J. 
 
Re Greenfield Products v Rover-Scott Bonnar [1990] FCA 111. 
The case concerned the alleged infringement of a lawn mower drive mechanism. 
 
The Court had to consider whether there was copyright in "moulds used in connection with the 

casting of certain pulleys and clutch plates and in a certain drive mechanism”. 
 
The claim was that they were either a sculpture or engraving. 
 
“Although the definition of "sculpture" is not exhaustive, insofar as the word remains undefined it 

must be given its ordinary meaning, in accordance with orthodox principles of construction.” per 
Pincus J. 42 

 
 
 
 
“It appears to me clear that neither the moulds nor the drive mechanism, nor the parts of the 

latter, are sculptures in the ordinary sense.” 
 
“It is true…that some modern sculptures consist of or include parts of machines, but that does not 

warrant the conclusion that all machines and parts thereof are properly called sculptures, and 
similar reasoning applies to moulds.” [43] 

 
The Court also pushed back against the notion that work of etching would amount to an “engraving” 

within the Act, particularly where its purpose was functional and not artistically expressive… 
 
“One can use a tool fixed in a lathe to inscribe a pattern onto the surface of metal or other 

materials, but even that would not, perhaps, ordinarily be called engraving.  
 
It is true that dictionary definitions of engraving refer to cutting, but it is not all cutting which is 

engraving; for example, to cut a piece of steel rod into lengths is not to engrave it.  
 
Nor, in my opinion, is the process of cutting metal from a block spinning on a lathe a process of 

engraving the block, in the ordinary sense of the word.” [47] 
 
Lucasfilm Ltd v Ainsworth [2012] 1 AC 208 
 
The case concerned the intellectual property protection for certain film artifacts, most importantly 

the Imperial Stormtrooper helmet. 
 
The Supreme Court referred to the trial judge’s summation of the object –  
“One of the most abiding images in the film was that of the Imperial Stormtroopers. These were 

soldiers clad in white armour, including a white helmet which left no part of the face uncovered... 
The purpose of the helmet was that it was to be worn as an item of costume in a film, to identify 
a character, but in addition to portray something about that character – its allegiance, force, 
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A newspaper hired a photographer to [climb a fence] and take unauthorized photos of the setting, 
with a view to then publishing the images. 

 
Creation claimed copyright, not in the unauthorized image, but in surreal setting, either as a 

dramatic work or as an artistic work. 
 
 
They failed on the dramatic work claim for the lack of action or movement in the scene. 
 
As for a possible claim of artistic copyright, the Court drew a line at what it described as an assembly 

of “objects trouves” photographed by Creation for an album cover. [“an object found by an artist 
and displayed with no, or minimal, alteration as a work of art.” – OED] 

 
The Court said that it was not a work of artistic craftsmanship, because in the Court’s view it did not 

involve any exercise of craftsmanship, distinguishing Shelley, where the sets in question did. 
 

Headlines & titles 
Fairfax Media Publications v Reed [2010] FCA 984: 
 

Examples: “Investors warned on super changes” and “Blackout probe sheds little light”. 
 
No copyright in the headlines sued over by Fairfax, and it will be rare that a headline or title is 

an original literary work – i.e. without a work, there is no “author”, no matter who created 
the words. 

 
 

See, also, Francis Day and Hunter v 20th Century Fox [1940] AC 112 (PC) (“The Man Who Broke the 
Bank at Monte Carlo”). 

E.U. Sui generis database right 
Key limbs: 
 

Subsistence: requires a substantial investment in obtaining, verifying or presenting the 
contents of the database. 

 
Shorter duration than copyright: 15 years, but note possibility of longer protection for updated 

databases. 
 
The “maker” is the first owner: the person who takes the initiative in producing the database 

and takes the risk in the investment. 
 
Infringement by the extraction and reutilisation of all or a substantial part of the database. 

 
 
Week 9: 
 
The Copyright Act sets out default rules in which the author or maker is the first owner of copyright. 
 
There are different default rules for, most notably, employee-created works, certain commissioned 

works and Crown copyright. 
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remedy in equity is warranted; and (4) that the public interest would not be disserved by a 
permanent injunction.” 

 
Quantifying damages 

Damages are compensatory, and in copyright cases are often treated as being available as of right. 
If no loss is shown, damages may be nominal. 
Note Copyright Act s. 115(3) (innocent defendants). 

The starting point is that damages are based on the diminution in value of the copyright, eg: 
a reasonable licence fee or royalty for use of the work; or 
lost sales/profits (Eagle Rock v Caisley [2005] FCA 1238) or expected profits (Bailey v Namol 

[1994] FCA 1401). 
The Copyright Act permits the award of additional damages: s. 115(4). 

Bailey v Namol; Corby v Allen & Unwin Pty Limited [2013] FCA 370. 
 
 
Additional damages:  
 
Section 115(4) sets out matters to be considered in the award of additional damages: 

the flagrancy of the infringement; and 
the need to deter similar infringements of copyright; and 
the conduct of the defendant after the act constituting the infringement or, if relevant, after 

the defendant was informed that the defendant had allegedly infringed the plaintiff's 
copyright; and 

whether the infringement involved the conversion of a work or other subject-matter from 
hardcopy or analog form into a digital or other electronic machine-readable form; and 

any benefit shown to have accrued to the defendant by reason of the infringement; and 
all other relevant matters. 

Elwood v Cotton On [2009] FCA 633 
 
Following the successful appeal, the case returned to Gordon J for an assessment of damages:  
 
Elwood were awarded damages of $120,000 for lost profits (based on two thirds of the total sales by 

the respondent multiplied by the applicant’s wholesale profit margin). 
 
Elwood asked for damages representing harms to its reputation and exclusivity. Gordon J, having 

struggled with the absence of evidence going to quantification, awarded $10,000 for lost 
goodwill. 

 
 
Elwood was awarded $150,000 in additional damages: 
 

Flagrancy of infringement – deliberate copying. 
 
Continued sales after being informed of infringement. 
 
Deterrence important, especially having regard to the respondent’s method of “designing” (ie, 

copying other people’s winners). 
 

Meskenas v ACP Publishing Pty Ltd (2006) 70 IPR 172 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Copyright Act, s 115A 

(1) The FCA may, on application of the owner of a copyright, grant an injunction if the Court is 
satisfied that: 

(a)  a carriage service provider provides access to an online location outside Australia; and 
(b)  the online location infringes, or facilitates an infringement of, the copyright; and 
(c)  the primary purpose of the online location is to infringe, or to facilitate the infringement 

of, copyright (whether or not in Australia). 
(2) The injunction is to require the carriage service provider to take reasonable steps to disable 

access to the online location. 
For matters to be taken into account in awarding the injunction, see ss. (5). 

Eg, flagrancy, disregard for copyright, other blocking orders, whether disabling access is 
proportionate, public interest, etc. 

The person who operates the website is not a party to the action unless they apply to be joined: ss. 
(3). 

Notice requirements in ss. (4). 
 
 
 
An understanding of the policy logic can be seen in this extract from the Second Reading speech 

(Malcolm Turnbull): 
 
“Rights holders face a number of practical barriers in enforcing their rights against these operators 
and the most but practical barrier of all, of course, is that the website or the online site that is 
facilitating this type of infringement, engaging in this form of intellectual property theft is located in 
a jurisdiction where it is not practical to take legal proceedings. Hence the need to deal with this 
particular problem. It is a specific problem.” 
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