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Judicial review (procedural fairness and legitimate expectations). Summary content.
PROCEDURAL FAIRNESS
This is a ground for JR. Talking about what the law requires by way of fair process or procedure
to ensure that decisions are legally valid. Fairness of the procedure was followed to arrive at the
decision, courts don’t like to interfere with the substance of the decision.

Procedure
Public bodies may have to follow certain procedures when making decisions or determinations.
These procedural requirements may be required by:

● Statute
● Common law: does judge made law establish certain norms or principles around PF.
● Article 6 ECHR: concert a right to a fair hearing/trial. This can be in respect of

administrative decisions made by executive persons - main impact on criminal law.
Procedure may include things such as right to have a say, right to have a fair hearing etc.

● Whether a procedural norm needs to be followed depends upon the context of the
decision making, what’s the nature of the decision? Broader context. Does the decision
affect the claimant only?

Right to a fair hearing
Cooper v Wandsworth Board of Works (1863): Cooper was building a house without
permission. The Board of Works sent a few workmen to the house late in the evening and ‘razed
it to the ground’ (demolished as there had been no permission to build the house). 7 days notice
was required before building, but Cooper waited only 5 days (at it appears that notice wasn’t
received, or lost). Cooper brought a claim in trespass, claiming trespass against the state (the
public body).

● The public body was exercising its statutory power to demolish property that wasn’t
granted planning permission (legally, they could do this).

● HELD: Cooper won. Court was concerned with the fact that the Board did it without
notifying him, Cooper had no chance to explain himself. At common law, before
someone is deprived of their property, there must be some sort of hearing to put forward
your case.

Byles J: “no man is to be deprived of his property without his having an opportunity to be heard.”
Willies J: “founded upon the principles of justice”.

Ridge v Baldwin [1964]: A police chief constable was tried and acquitted on charges of
conspiracy to obstruct the course of justice. Although innocent, the (criminal) trial judge
remarked about his lack of professional and moral leadership. A committee overseeing police
appointments dismissed the chief constable from office; they had the statutory power to do and
they did it due to the trial.

● HELD: the dismissal was unlawful because the claimant wasn’t provided with an oral
hearing to face the specific charges made against him by the committee overseeing
police appointments.

The committee should have set up their own process concerned explicit with fitness for office;
he had to be able to put forward his case on that particular issue.

Lloyd v McMahon [1987] 1 AC 625: Liverpool councillors failed to confirm the rates (council
tax) for the year 1985-86 on time, and the auditor, acting under statutory authority, sought to



● A LE may be of a procedural benefit. This means that a certain procedure must be
followed before a decision is reached—Attorney General of Hong Kong v Ng Yuen Shiu;
R v Secretary of State for the Home Department, ex p Khan.

● A LE may be of actual substantive benefit being conferred, as in the case of Coughlan.
● The courts are more likely to give effect to a legitimate expectation of a certain

procedure. The courts are less likely to give effect to a legitimate expectation of a
substantive benefit unless it would be irrational or unfair to deny it.

● The representation must be clear and unambiguous to be capable of leading to a LE.
● If the representation is aimed at an individual or a small group, then detrimental reliance

must be shown, but not if the representation is made to the public at large.
The court will not enforce the representation if it will lead to the action being ultra vires. 

The detailed requirements of natural justice
Oral hearings

● Consider the need to allow cross-examination. Consider the need to call witnesses.
Consider the need to permit legal representation. 

The rights to reasons for a decision
● The common law does not recognise a right to reasons for a decision.
● There may be a breach of natural justice if reasons aren’t given in some circumstances.
● Natural justice may require reasons if a decision appears perverse or if the decision

concerns a right or interest such as the right to liberty.
● If reasons are required by a statute, then they must be adequate and intelligible.
● It is likely that the law will develop further in this area. 

The rule against bias
● The rule against bias prohibits the decision-maker from having an interest in the

outcome of the decision.
● It’s not necessary to prove actual bias, but only the appearance of bias.
● Direct bias occurs when the decision-maker has a direct interest in the outcome.
● Direct bias normally concerns pecuniary interests, but it can also concern non-pecuniary

interests, as in the Pinochet case.
● Apparent bias can include cases in which decision-makers have already made up their

minds or have a conflict of interest.
● Apparent bias occurs when a fair-minded and informed observer, having considered the

facts, would conclude that there was a real possibility that the tribunal (decision-maker)
was biased. 

Article 6 on the European Convention on Human Rights (ECHR)
A6(1) ECHR applies in cases concerned with the claimant’s civil rights and obligations.

● This means that not all administrative law decisions are covered by Article 6(1), but the
HOL has applied the term widely enough to include some administrative decisions.

● Most of the procedural protections required by Article 6 are already provided by the
common law rules of natural justice.

● The requirement of an independent and impartial tribunal does not apply at every stage
of the administrative proceedings, provided that there is access to judicial review and the
decision is fair overall. 



● However, the question is not whether an adverse reaction by the Iranians would be
legitimate in our terms, but whether it would be sufficiently likely and dangerous to the
interests referred to in article 10.2.

● The rights at stake were identified by Lord Bingham by reference to the judgment of the
Divisional Court. They were on the one hand the rule of law and on the other hand the
duty of the state under article 2 of the Convention to protect human life against (among
other things) terrorist threats. These are among the most fundamental values of our
society.

Paragraphs 147-180
Proportionality
Not only is the proportionality principle dependent on context, in the national setting it is applied
in a structured way.

● Some factors may be relevant in more than one of the four stages described but it’s
important to maintain separate consideration of each of them. I

● It’s essential to recognise the clear difference between the existence of a sufficiently
important objective to justify the decision to limit the right and the need for the objective
to be sufficiently important to outweigh the interests of those whose rights have been
interfered with.

In following the structured approach to the question of whether the Home Secretary's decision
was proportionate, it's essential to keep the 2 separate aspects of Mrs Rajavi's exclusion clearly
in mind.

● On the question of the importance of the right which has been infringed, the courts do
not defer to the executive in assessing the value of that right. On that issue, the word of
the Secretary of State cannot hold sway.

● The purpose of having the court assess the proportionality of the measure is to allow an
independent judgment to be applied to the prominence to be given to the Convention
right which is engaged.

The courts, charged with the duty by Parliament of deciding whether the political reasons that
have actuated the decision to interfere with the particular Convention right justify the
interference, have a clear obligation to have proper regard to the importance of the right which
has been interfered with.

● That exercise requires the courts not only to examine the reasons given for the
interference but also to decide for themselves whether that interference is justified.

It's feasible for courts to accord considerable respect to the political reasons underlying a
particular ministerial decision but to conclude that that decision has a disproportionate effect on
the Convention rights at stake.

● Such a conclusion shouldn’t be portrayed as government by the courts. It's simply an
instance of the courts looking at the basis on which intrusion on a person's Convention
right has been sought to be justified, examining and assessing the nature of the right
and finding that, given the importance of that right in the particular circumstances of the
case, justification for the interference has not been established.

Ultimately, therefore, it is not a question of whether the Secretary of State has been shown to be
guilty of an error of principle.



Rule of Law Summary: Opinion
READING: ‘THE RULE OF LAW’ [2007] CAMBRIDGE LAW JOURNAL 67 - Lord Bingham
The Constitutional Reform Act 2005 doesn’t give a definition of ROL, or the Lord Chancellor’s
existing constitutional role in relation to it.

● Some think that the meaning of ROL is too clear and well-understood to need statutory
definition, but when referred to in judgments it hasn’t been explained as to what they
mean.

● Some have put doubt on its meaning and value, such as Raz.
○ Finnis: described ROL as ‘the name commonly given to the state of affairs in

which a legal system is legally in good shape’
○ Shklar: suggested the expression have have become meaningless thanks to

ideological abuse and general over-use
● It’s likely that those writing the 2005 Act saw the difficulty in giving an accurate and

suitable definition and preferred to leave the task of definition to the courts when the
occasion arose

● Meaning of it has developed and evolved over time, and will continue to do so
ROL can’t be dismissed as its affirming as an existing constitutional principle

The core of the existing principle is that everyone and authorities in the state, whether public or
private, should be bound by and entitled to the benefit of laws publicly and prospectively publicly
administered in the courts.

● Exemption from this would need clear justification.
● Scope of ROL needs to be understood by also examining its implications (broken-down

into 8 sub-rules).

Sub-rules
1. Law must be accessible, clear and predictable (as far as possible). Judges should

recognise a duty to ensure that there’s a clear ratio.
2. Questions of legal right and liability should be resolved by application of the law and not

the exercise of discretion. Assessment of the facts may be needed. Discretion imports a
choice between 2 possible discretions and orders, and usually the scope for choice is
restricted.

3. The laws of the land should apply equally to all, save to the extent that objective
differences justify differentiation.

4. The law must afford adequate protection of fundamental human rights. This wouldn’t be
universally accepted as embraced within the rule of law. (Dicey didn’t give such content
to his ROL). There is an element of vagueness here (agrees with Jowell), since the outer
edges of fundamental human rights aren’t clear-cut.

5. Means must be provided for resolving, without prohibitive cost or inordinate delay, bona
fide civil disputes which the parties themselves are unable to resolve. This isn’t directed
against arbitration and informal means of dispute resolution. It’s recognising the right of
unimpeded access to a court as a basic right, protected by our domestic law. ROL
requires that the legal redress should be an affordable commodity. Available without
massive delay.



GROUP TASK 
Summary of each of the above resources and send to your tutor to check clarity. Discuss whether there is a 
clash between constitutionalism and informality, and how, if at all, these two values can be reconciled. 
 
Andrew Le Sueur, ‘Administrative Justice and the Resolution of Disputes’ in Jeffrey Jowell and Dawn 
Oliver (eds), The Changing Constitution (7th edn, OUP 2011) 
An important aspect of the principle of administrative justice is that citizens can challenge the decisions of 
public authorities.  

● The concept and practice of administrative justice is undergoing far-reaching reform. 2 sets of values 
– associated with constitutionalism and informality – underpin the reforms.  

● These values express laudable aims, but also give rise to tensions and contradictions.  
Where this happens, the values of constitutionalism ought to prevail. Administrative justice should be 
recognized as a constitutional principle. 
 
In a constitutional democracy, it’s important that people can challenge the wrongful decisions, actions and 
omissions of public authorities. Often citizens do this by asking the public authority to think again.  

● Some agencies have complaints agencies.  
● All the forms to challenge form a major part of the administrative justice system.  
● One aim of the Constitutional Reform Act 2005 seeks to promote the values associated with 

constitutionalism. Aim is to put the governance of courts and tribunals on a new statutory fitting, with a 
greater independence from government and more transparency.  

Thus, relatively informal ways of working have been replaced by more formal, transparent, and accountable 
institutional structures and processes. The other set of values seeks to promote informality.  
 
Administrative justice: 3 main categories of wrongfulness: unlawfulness, maladministration, that the original 
decision maker has gone wrong on the merits of the matter. Categories starting to overlap. 2 options of JR 
and ombudsmen.  
Constitutionalism: Constitutionalism reform act 2005: embrace all courts. Aim of the form is to promote 
openness and transparency and to emphasise independence from government.  
Tribunals, courts and enforcement act 2007: Constitutionalism is seen in reform of tribunals. Aim that 
tribunals are independent of the departments which make the decisions under review. Report gave the 
first/upper structure. The Act seeks to promote separation of powers between tribunals and government. The 
statutory guarantee of judicial independence (CRA 2005) relating to courts is extended to tribunals.  
 
Informality 
At the same time as pursuing policies promoting values associated with constitutionalism through the 
creation of a more formal and transparent constitutional status for courts and tribunals, governments have 
been following a policy of informality in dispute resolution. Emphasis on informality in 3 areas. 

1. Nipping disputes in the bud: the proportionate dispute resolution strategy announced by the DCA 
2004 seeks to encourage the resolution of disputes and complaints at an early stage by the public 
authority against which the grievance has arisen. This can happen in several ways. At its most 
informal, this involves situations where the aggrieved citizen simply asks for a decision to be looked at 
again. In other circumstances, the internal processes for handling complaints are regulated by 
policies or legal frameworks. 

2. Non-statutory complaints handlers: manifestation of informality is the range of non-statutory 
grievance-handling bodies that have been established by public authorities to handle complaints. 



CONCLUSION
Without the support of a political theory, and without the consideration of the local environment
in which the constitution operates, the separation of powers can have no normative force.

● By adopting a thin normative stance it was possible to generate the sort of
considerations that all understandings of the doctrine will produce; but the strength of
this approach is also its weakness.

● Whilst these considerations apply in all constitutions where separation of powers issues
are raised, they aren’t conclusive. It’s only once a thicker, richer, political theory is
introduced that substantive maxims for action can be generated.

● Given these variables, it’s unsurprising that there are many different doctrines of the
separation of powers, both in the writing of academics and in the case law of particular
states.

● We shouldn’t quickly assume that any one interpretation is necessarily better than other.
Sometimes, the balances struck are simply different, and there isn’t a lot to be gained fro
trying to decide which is the best.

● The diversity of visions of separation of powers is to be welcomed; they reflect different
local requirements and different, but perhaps equally justifiable, value judgments.

● This respectable diversity should make British judges slow to follow Barendt’s injunction
and embrace what is perceived as an American-style separation of powers model into
the British legal system.

● The British courts already consider issues of institutional competency in defined areas;
these may properly be terms “separation of powers” issues.

● There is, however, no obvious reason why the courts should assume a general
jurisdiction to police divisions of power within the constitution.

The power of the courts over other institutions is a crucial question of institutional competence:
the court process isn’t necessarily the best forum for the crafting of our constitution.

READING: ‘The Relationship between Parliament, the Executive and the Judiciary’ in
Jeffrey Jowell and Colm O’Cinneide, The Changing Constitution, Alison Young
THE JUDICIALIZATION OF THE CONSTITUTION?
Following the Constitutional Reform Act 20054 and the Human Rights Act 1998, there has
arguably been a move away from the use of informal, or political, means of determining the
relationships between the three branches of government to one which focuses more on
legally-defined, formal relationships.

● There is more evidence of greater legal control over both the legislature and the
executive through developments of the common law, in addition to the role of EU law.

The judicial controls over the legislature
There’s clear evidence of what seems to be a greater role for the court in controlling acts of the
legislature.

The principle of legality limits the extent to which legislation can restrict or remove fundamental
common law rights.

● Fundamental common law rights can only be removed or restricted by clear and specific
statutory provisions.



not in force they had no significance in deciding whether or not the Secretary of State had acted
lawfully. I cannot agree with this last step.

● Although during the suspension of the coming into force of the statutory provisions the
old prerogative powers continue to exist, the existence of such legislation basically
affects the mode in which such prerogative powers can be lawfully exercised.

By introducing the tariff scheme he debars himself from exercising the statutory power for the
purposes and on the basis which Parliament intended. For these reasons, in my judgment the
decision to introduce the tariff scheme at a time when the statutory provisions and his power
under s171(1) were on the statute book was unlawful and an abuse of the prerogative power.

Lord Lloyd of Berwick
I agree with Mr. Elias that s171(3) puts light on the purpose for which Parliament conferred on
the Home Secretary the power to bring the sections into force. I would construe s171 so as to
give effect to, rather than frustrate, the legislative policy enshrined in s108 to 117, even though
those sections are not in force.
The mistake which, if I may say so, underlies the dissenting judgment of Hobhouse L.J. is to
treat these sections as if they did not exist. True, they do not have statutory force.
They contain a statement of Parliamentary intention, even though they create no enforceable
rights.
Approaching the matter in that way, I would read s171 as providing that s108 to 117 shall come
into force when the Home Secretary 571 chooses, and not that they may come into force if he
chooses. In other words, section 171 confers a power to say when, but not whether.
There was much discussion in the courts below, and before your Lordships, about the scope of
the prerogative. I agree with Hobhouse L.J. that the principles established in that case do not
touch directly on the present problem.

A duty to consider (Lord Nicholls of Birkenhead)
The complaint is about the non-exercise of the power.

● A failure to exercise a power can only be the subject of complaint if the person entrusted
with the power has thereby acted in breach of some duty imposed on him, or acted
improperly in some other respect.

● Nevertheless, although he is not under a legal duty to appoint a commencement day, the
Secretary of State is under a legal duty to consider whether or not to exercise the power
and appoint a day.

That is inherent in the power Parliament has entrusted to him.
Since the legislature has imposed this duty on him, it necessarily follows that the executive
cannot exercise the prerogative in a manner, or for a purpose, inconsistent with the Secretary of
State continuing to perform this duty.

● The executive cannot exercise the prerogative power in a way which would derogate
from the due fulfilment of a statutory duty.

● To that extent, the exercise of the prerogative power is curtailed so long as the statutory
duty continues to exist.

Any exercise of the prerogative power in an inconsistent manner, or for an inconsistent purpose,
would be an abuse of power and subject to the remedies afforded by JR.



2. Consider accountability by the courts – how effectively have courts held the government to
account during the COVID-19 crisis? What sort of arguments have been made about the legality
of government conduct during the COVID-19 crisis? How have these been received by the
courts? The Joe Tomlinson and others ‘Judicial Review during the COVID-19 Pandemic (Part II)’
talks about judicial review as a method of accountability and claims that the challenges to the
government’s approach to the public health crisis have mainly been flowing from ‘judgements,
media reports and press releases from firms and practitioners’. This form of review means that it
is often imprecise, however this is to be expected with the difficulty in holding to account in the
same way. Lack of holding to account can be seen explicitly in the Dominic Cumming’s
controversy taking place at the start of the first of lockdown having no obvious or public
repercussions (there was no public apology). There seems to be a lack of official accountability
and judicial review.

CASE READING: Dolan [2020] EWHC 1786 (Admin) (N.B. An appeal is currently being
considered by the Court of Appeal)
The appellants are challenging regulations made in response to the Covid-19 pandemic on
26/03/20 and which introduced ‘lockdown’ in England. They were claiming that the regulations
gave sweeping restrictions on civil liberties which were unprecedented and unlawful on 3
grounds:

1. The Government had no power under the legislation they used to make the regulations,
namely the Public Health Act 1984, as amended by the Health and Social Care Act
2008.

2. The regulations are unlawful applying ordinary public law principles.
3. They violated a number of the Convention rights which are guaranteed in domestic law

under the Human Rights Act 1998.
Although the regulations were amended on several occasions and have since been repealed,
the appellants contended that it’s still important that the legal issues which arise should be
authoritatively determined in the public interest.

Conclusion
● Permission to bring a claim for judicial review is granted but limited to Ground (the vires

argument).
● The substantive claim for judicial review is retained within this Court and not remitted to

the High Court.
● We dismiss the claim for judicial review on Ground 1. The Secretary of State did have

the power to make the regulations under challenge.
● We refuse permission to appeal against the decision of Lewis J insofar as he refused

permission to bring a claim for judicial review in respect of Ground 2 (the domestic public
law arguments) and Ground 3 (the arguments under the HRA). Those grounds are now
academic, because the regulations under challenge have been repealed, and, in any
event, they are not properly arguable. However, these were unsuccessful/

SEMINAR QUESTIONS: COVID-19 and the UK Constitution
2. Introduction
Has a flexible uncodified constitution been a strength or a weakness when it comes to
the UK taking steps to tackle COVID-19? I think that it’s meant that legislation was able to be
passed through from the government more quickly and without as much review from Parliament.


