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Section 12 – Competence and compellability 

 
Except as otherwise provided by this Act: 

 
(a) Every person is competent to give evidence, and 

 
(b) A person who is competent to give evidence about a fact is compellable to give that 

evidence. 

Competence and Compellability 
 

The availability of a person as a witness depends on the twin questions of competence and 

compellability. 
 

o A person is ‘competent’ as a witness if they are allowed to testify; that is to give sworn or 

unsworn evidence. 

o A competent witness is ‘compellable’ if they can be placed under threat of punishment for 

failure to testify. 

 

A competent and compellable witness might thus be exempted from answering particular questions 

on grounds of privilege. 

Presumption – s 12 

 
The starting point for questions of competence and compellability under the legislation is that every 

person is presumed to be both competent and compellable, unless and until the court finds 

otherwise. 
 

 

Note for EXAM: When looking at competence and compellability – always start at s 12 presumption. 

Sworn evidence of witnesses to be on oath or affirmation 

A witness must either take an oath, or make an affirmation, before giving evidence: s 21(1). 
 

Before witness gives evidence, they are asked to swear oath or affirmation – court attempts to 

ascertain whether they understand their obligation to tell the truth under oath or affirmation. 

 
o An oath is a solemn undertaking to tell the truth and make references to a witness’s 

religious beliefs. An affirmation is an equally solemn undertaking couched in secular terms. 

 

Under S 23, a witness can choose between an oath or an affirmation – only a witness who 

understands their obligation to the truth about the facts to which they are testifying. 

 

There are two exceptions to the requirement that a person can only give evidence on oath or 

affirmation: 
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Examination of witnesses 
 

Control by the court 

Section 11 – general power to control the conduct of a proceeding 

The court has the power to control proceedings: s 11(1). 

o Therefore, can depart from these rules. 

o Unless the Act expressly says the court cannot control that are. 
 

Section 26 – Control over questioning 

The court may make such orders as it considers just in relation to: s 26 

(a) the way in which witnesses are to be questioned; and 

(b) the production and use of documents and things in connection with the questioning of 

witnesses; and 

(c) the order in which parties may question a witness; and 

(d) the presence and behaviour of any person in connection with the questioning of witnesses. 
 

Section 28 - Parties may question witnesses 

A party may question any witness, except as provided by this Act. 
 

Section 28 – Order of examination in chief, cross-examination and re-examination 

Unless the court otherwise directs: 

 
(a) cross-examination of a witness is not to take place before the examination in chief of the 

witness; and 

(b) re-examination of a witness is not to take place before all other parties who wish to do so 

have cross-examined the witness. 

 
Section 29 – Manner and form of questioning witnesses and their responses 

 
(1) A party may question a witness in any way the party thinks fit, except as provided by this 

Chapter or as directed by the court. 

(2) A court may, on its own motion or on the application of the party that called the witness, 

direct that the witness give evidence wholly or partly in narrative form. 

(3) Such a direction may include directions about the way in which evidence is to be given in 

that form. 

 
Evidence may be given in the form of charts, summaries or other explanatory material if it appears 

to the court that the material would be likely to aid its 

Seeking Leave – s 192 

 
When the court is asked to consider granting leave, it MUST take into account the following factors: 

s 192(2); Staneovski v R. 
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 Maker IS available 

 
SECT 66 – Exception: criminal proceedings if maker available 

 

(1) This section applies in a criminal proceeding if a person who made a previous representation 

is available to give evidence about an asserted fact. 

(2) If that person has been or is to be called to give evidence, the hearsay rule does not apply to 

evidence of the representation that is given by: 

(a) that person; or 

(b) a person who saw, heard or otherwise perceived the representation being made; 
 

if, when the representation was made, the occurrence of the asserted fact was fresh in the 

memory of the person who made the representation. 
 

(2A) In determining whether the occurrence of the asserted fact was fresh in the memory of a 

person, the court may take into account all matters that it considers are relevant to the question, 

including: 

 

(a) the nature of the event concerned; and 

(b) the age and health of the person; and 

(c) the period of time between the occurrence of the asserted fact and the making of the 

representation. 

 
Note: Subsection (2A) was inserted as a response to the decision of the High Court of Australia 

in Graham v The Queen (1998) 195 CLR 606. 

 

“Fresh in the memory” 
 

Regina v XY [2010] – temporal relationship between the asserted fact and the making of the 

representation remains relevant but is in no way determinative of the question. Importantly court 

must now take into account nature of the event concerned in assessing freshness. 

Papakosmos: section 66 able to be relied upon to get the evidence of the rape complaints before 

the court as the complainant had told the co-workers of the incident immediately after it had 

happened. 

o Hearsay admitted under s 66 – criminal trial, and witnesses available to give evidence 

o s 66(2) – made statement of fact ‘fresh in the memory’. 

 

 
Old law for fresh memory (mention this case)- Graham v The Queen HCA “fresh’ meant “recent” or 

“immediate” - (temporal relationship required likely measures in hours or days) thereby requiring 

the statement to be made very soon after the event in question. Here: she had been raped 6 years 

before. Considered too limiting now and thus have s 66(2A). 

Committal Hearings – s 65(3)-(6) 
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EXAM - Three Step Process for s 79 Specialised Knowledge Opinion 

SECT 79 and R v Hein Puoc Tang [2006] dictate that 3 conditions needed to establish if s 79 applies: 

(1) There Must be Some Form of Specialised Knowledge 
 

What Does Specialised Knowledge Mean? Not in EA. Approaches in common law have ranged: 

o Frye Test (1923) – Knowledge which has gained a general acceptance within the relevant 

professional community. 
 

o Bonython Test – Knowledge which is sufficiently organised/recognised to be accepted as 

reliable. 
 

o Daubert Test (1993) – Knowledge which is reliable by virtue of it being testable, subjected to 

peer review and generally accepted in scientific community 
 

Trend in EA jurisdictions is towards a reliability focused approach through the use of the Daubert 

indicia reasoning. 

The focus of this test is on the words ‘specialised knowledge’ rather than ‘reliability’ (per Spigelman 

CJ in R v Hien Puoc Tang; 

o Thus, there must be, in fact, this field of specialised knowledge 

o Note: This limb should be easy to fulfil as you start off with something general like ‘facial 

identification’ 

o Whether the court should determine if there are ‘specialised knowledge’ to be applied does 

not turn on the reliability of the knowledge because that is not the test required by the 

provision: R v Tang 
 

(2) Expert has Acquired Special Knowledge Through Training, Study or Experience 
 

Does not need to necessarily be tertiary qualification. Nor is it limited to purely academic 

knowledge. 

Whether the court should determine if there are ‘specialised knowledge’ to be applied does not turn 

on the reliability of the knowledge because that is not the test required by the provision: R v Tang. 

Practical Experience: 

Expertise can be acquired from practical experience as opposed to training 

o Knowledge of investor behaviour acquired through employment - Allstate Life Insurance 

(1996) 

o Facts – fund manager allowed to give expert evidence about investment behaviour 

but securities lawyer wasn’t. 

o Knowledge of Turkish community’s attitude toward from his birth, nationality, & living 

within that community was expert knowledge: R v Yildiz (1983) 

o Barker v R (1988) – police officer’s experience with drugs + drug paraphernalia through 

being a police officer for years made him an expert. Barker authority – evidence of 

experience is not always evidence of an opinion. 
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Warnings and Directions – SECT 165 
 

The purpose of judicial warnings is to prevent miscarriages of justice occurring because of 

potentially unreliable evidence. WHEN YOU TAKE THIS INTO ACCOUNT you need to... OR Don’t just 

take this on face value – be aware there may be some other reason this evidence has come to light. 
 

Step 1: Is Evidence Unreliable? 
 

Warnings may be made under s165 EA in relation to “unreliable evidence”. There are several 

categories of evidence which have historically been shown to be problematic. These categories are 

set out in s 165(1) and include: 
 

(a) Hearsay evidence or admissions – eg where s 60 cannot be used for hearsay as evidence of 

criminal admission; give a warning here 

(b) Identification evidence 

(c) Evidence possibly affected by age, ill health etc of Witness 

(d) Evidence given by a Witness who may have been criminally involved 

(e) Evidence from Prison Informer 

(f) Written record of questioning of Defendant (no ERISP) 

 
Step 2: Judge May Warn 

 

SECT 165(2) provides that if a party requests, the judge is to: 
 

(a) warn the jury that the evidence may be unreliable, and 

(b) inform the jury of matters that may cause it to be unreliable, and 

(c) warn the jury of the need for caution in determining whether to accept the evidence and the 

weight to be given to it. 

 

Although Need Not to s 165(3) provides that TJ need not comply with subsection (2) if there are 

good reasons for not doing so. 
 

o Ie after application made by party judge can choose to ignore request 
 

No Particular words required 
 

 S 165(4) states that there is no particular form of words that must be used in giving the 

warning. 
 

 

Sect 165 – UNRELIABLE evidence 
 

(1) This section applies to evidence of a kind that may be unreliable, including the following kinds of 

evidence: 

(a) evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies, 

(b) identification evidence, 

(c) evidence the reliability of which may be affected by age, ill health (whether psychical or mental), 

injury or the like, 
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Criminal matters: Right to silence is protected by s 20 EA, preventing a trial judge from making any adverse comment: 

Dyers. 

 Dyers extends the principle – the accused does not have to give, ‘or call’ any evidence to their defence. 

 

Effect 
 

In light of HCA decisions in Dyers, RPS and Azzopardi it is clear that only in a rare and exceptional case, where the facts 

would be peculiarly within the knowledge of the Defendant, will the Judge be permitted to make an adverse comment 

about the Defendant’s failure to give evidence. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Weissensteiner v R [1993] HCA 
 

MURDER SAILING, NO WITNESSES 
 

Majority 
 

Held the defendant’s failure to give evidence is not, of itself, an admission of guilt or evidence of 
guilty. Thus, just because he didn’t say anything, does not mean he has something to hide. 

 

However, a permissible inference is that the defendant had nothing exculpatory to reveal. 
 

Majority held that the jury could consider the prosecution’s case in light of the defendant’s 
failure to explain what happened to the alleged victims. 

 

Dissent 
 

Gaudron and McHugh JJ dissented, pointing out that the prosecution had not provided any 
evidence of what actually happened to the victims, so it would be wrong to penalise the 
defendant for not providing that information. 

 

Effect 
 

This has never been expressly overruled so it’s a weird anomaly of s 20. 
 

In other words, the High Court has left open the possibility of a rare case where the court can 
allow an adverse inference to be drawn from silence. 
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