
S1 / Is the Law Neutral?

Read: R. Hunter, ‘Contesting the Dominant Paradigm: Feminist Critiques of Liberal Legalism’
Ruxton v Lang 1998
Scottish Feminist Judgements Podcast Ep 2 on Ruxton v Lang

1) According to Hunter, what features does the liberal legal person have?
● They are ‘rational, autonomous, self-contained, self-possessed, self-sufficient, and

formally equal before the law.’
● Anna Grear: they are a ‘socially decontextualized, hyper-rational, wilful individual

systematically stripped of embodied particularities in order to appear neutral.’
● Feminist critiques noted ‘inherent masculinity’.

2) Hunter gives some examples of the male form as the ‘normal’ subject of law. What are these,
and what subsequent effects can be identified?

● ‘We can see this masculine norm in the reasonable man of tort law and self-defence
doctrine; the rational, self-interested actor of contract law; the responsible person of
criminal law; the unencumbered worker of labour law; the rights-bearing individual of
human rights; and the standard comparator of equality law (Finley 1989: 893, 896).’

● ‘A significant consequence of the masculinity of the legal person is that women struggle
to attain legal subjectivity’ - ‘it fails to take into account their lived reality and
experiences.’

● ‘Even today, liberal legalism’s autonomous, responsible subject is never pregnant and is
not a wife (Naffine 2003: 365). And to the extent that they are excluded from legal
subjectivity, women are also diminished, since liberal legal theory treats persons not
fitting ‘the normal model of autonomous, competent individual’ as marginal, inferior and
different (Minow 1990: 9-10).

● ‘The legal person exists in a symbiotic hierarchy with the devalued feminine - his
existence and power depend upon the negation and exclusion of the feminine.’

● Women have traditionally been constructed as the opposite of rational. Pregnant women
are still not recognized in law as fully rational - their capacity for self-government in
matters such as abortion remains legally limited.

● ‘The empirical masculinity of the man of law in the form of lawyers and judges has led to
calls by some feminists for greater representation of women in the legal profession and
in the judiciary.’

● Women are diminished, because the liberal legal subject views anyone non-conforming
to its normal model of the autonomous, competent individual and marginal, inferior and
different.

3) Not every distinction is discriminatory. Critically discuss this statement.
● Definitions:

○ Distinction - a difference or contrast between similar things or people.
○ Discriminatory - making or showing an unfair or prejudicial distinction between

different people.



S3 / Disability and Legal Capacity

Required Reading
Beverley Clough, ‘Vulnerability and capacity to consent to sex – asking the right questions?’
(2014) 26(4) Child and Family Law Quarterly 371 [PDF on Minerva]

Reading Guide Questions
These questions are designed to help guide you through the reading, and to give you things to
focus on.  You are not expected to prepare written answers to these questions in advance of the
seminar.  However, the idea is that thinking about them as you read will help you prepare
answers to the seminar discussion questions, and you may find that trying to write answers to
them will help shape your note-taking.

1. Why is the legal boundary between those ‘with’ mental capacity, and those ‘without’ so
important for intervention in the lives of adults who society think require protection?

2. Why does Clough suggest at p. 373 that Fineman’s approach to vulnerability is different
to the way it has been previously approached in law?

3. What does Clough suggest is the problem with the individualistic approach to mental
capacity, on p. 374?

4. Why does Clough suggest on p. 375 that the focus in Fineman’s work on the ‘particular’
experience of vulnerability is important in challenging the ‘gap’ between the abstract
‘legal subject’ and the real lived experience of human beings?

5. From p.376, two approaches to mental capacity are discussed: an ‘act specific’ and a
‘situation specific’ approach.  On p. 379, Clough observes that the approach to
assessing capacity under s. 30 of the Sexual Offences Act in R v Cooper was a
‘significant step away from viewing the question of capacity as a matter of setting the
level of information required’.  Why is this so different from how mental capacity had
been previously assessed?  What is the difference between looking at the ability to
consent to the person/situation, and consent as understanding the information as to
what ‘sex’ generally involves (as decided in IM v LM)? (Please note, you are not
expected to develop a detailed understanding of the case law discussed in this article.
What is important is that you understand the broad differences in the assessment of
mental capacity).

6. Clough suggests on p. 382 that the approach in IM v LM is due to the courts not wanting
to ‘interfere’ in a person’s autonomous decisions about their sex lives, but that this fails
to consider the situated and relational sense of our autonomy.  What is a ‘relational’
approach to autonomy, and how does it better fit with the ‘reality’ of how we make
decisions?  Clough is using consent to sex as a case study, but do her arguments apply
in other contexts?

7. Fineman’s vulnerability analysis calls for a ‘responsive state’ – what does Clough
suggest the state’s response needs to be with regards to mental capacity?

8. On pp. 383-386, Clough discusses the CRPD and article 12.  How does the relational
approach to autonomy that she calls for, and the idea of the responsive state, fit with the



○ Noninterference: We shouldn’t intervene in the autonomous choices of
individuals. The boundary between those ‘with capacity’ and those ‘without
capacity’ becomes a proxy. (ss.1 (2) and (4)).

○ Procedure not outcome: s.3 is about the way the decision is made, not the
decision itself.

○ Individualistic: you must engage in the process of decision-making on your own
(to an extent - see s.1(3)).

○ Innate, internal ability: capacity is an individual attribute which the person either
has, or does not - it is about internal, mental functioning.

○ The operation of the assessment of mental capacity reinforces the idea of the
legal subject as a rational, autonomous individual.

○ It is difficult for the MCA to operate in a way which allows for the kind of support
people with mental impairments need to make decisions, due to this.

○ Liberal autonomy does not easily accommodate models of decision-making
where influence is so present as it is suggested by Art 12.

○ We have to rethink our model.
● Causal nexus.

3.
a. Why is article 12 such a challenge to this approach?

● ALL individuals should be considered to have legal capacity - a universal right.
● Cannot be denied on the basis of disability - so links between legal capacity and

tests of mental capacity are prohibited.
● Support must be given for the exercise of legal capacity, and this can be quite

intensive… ‘decision’ may look very different.
● Art 12 CRPD challenges the liberal approach to legal capacity, demanding that it

is separated from mental ability in favour of ‘universal legal capacity’.
● It also advocates a more relational approach to decision-making, recognising the

need for support.
● In doing so, it is challenging the individual autonomy that underpins the liberal

legal subject.
● ‘The support paradigm aims to offer a new and more ‘cosmopolitan’ approach to

legal capacity, based on ideas of ‘shared personhood’ and acknowledgements of
universal reliance on myriad supports…’ (Series, 2015; 85)

○ Also suggesting that it's not just disabled people who require support.
● It moves from the individual to the social.

b. Does the universal model of legal capacity mean that we just let people with mental
impairments make harmful decisions that they possibly haven’t understood?

● No because of the Support Paradigm in Art 12: supported decision-making,
co-decision making and facilitated decision-making.

● The people that are the individual’s support are someone who’s close to them
and can make decisions on what they believe they’d like.

● Only in cases with little family or close contacts where this decision-making ability
is given to someone else.



women’ creates a strong inference that the perpetrators of these offences are
male.’ p7.

○ ‘The erasure of the agency of brown women in the anti-FGM narrative assists in
positioning brown men, more familiaryly, as perpetrators.’ p8.

○ In the Female Genital Mutilation Sct 2013 (UK), the term ‘girl’ is used throughout
and it defines ‘girl’ to include women - the idea that it is little girls being saved.
This produces a sympathetic figure of salvation, and it conceals the presence of
adult women as targets of protection.

2. Pardy et al. highlight that western liberal legalism fails to recognise itself as ‘culture’
capable of customs and rituals. How far can such an explanation be used for male
circumcision?

○ Male circumcision is not seen as barbaric, and is often seen in more medicalised
terms.

○ In Western society, men are often characterised as being ‘impervious’ to harm,
and society tends to characterise harm that men do face as a good thing
because it ‘toughens them up’. This minimises male experiences of harm and
can work to deny them an outlet for discussing these issues - suicide is the
biggest killer of men under the age of 45. Circumcision could be a custom that
reinforces this.

○ In the West, male circumcision is usually performed on children shortly after birth,
and as a result these children are unable to provide any form of meaningful
consent - enforcing culture on these children at a young age.

○ Difficulties for young children to communicate the pain of circumcision (it is not
done under anaesthetic due to the risks of it with small children) - cannot share
their experience and links to the idea that men should just ‘toughen up’.

○ Why can older boys and men consent to male circumcision, but women of any
age cannot?

○ In the UN Declaration on the elimination of violence against women, traditional
practices are positioned as unlawful and as taking places in countries other to the
west. This evokes tradition, religion, culture as their source, in opposition to the
rationality of the western rule of law.

○ This view is not associated with male circumcision, a much higher percentage of
males in the UK have been circumcised when compared to females. This in itself
causes male circumcision to be a tradition as it is a commonly used practice. The
negative connotations of tradition presented in the paragraph above aren’t used
when looking at male circumcision which highlights the imbalances of genders in
the western world.

3. Pardy et al. use Spivak’s work to show how western law tasks itself with saving brown
women from brown male violence. What are the problems with such a narrative?

○ ‘Associating FGM with violence against women said to inhere in traditional
societies also positions men as perpetrators, creating, as Spivak astutely notes,
the Gender and Development imperative for ‘white men to save brown women
from brown men’ (Spivak, 1999: 254) p7.


