
Week 2. Trespass to person 
 
There are three types of trespass to person: battery, assault, and false imprisonment. They 
protect a person’s right to physical integrity. 
 
Battery 
Comprises a direct and intentional (or negligent/reckless) act of the D which causes some 
physical contact with the person of the P without the P’s consent. 
 
Collins v Wilcock (1984): 
… The fundamental principle plain and incontestable is that every person’s body is inviolate and 
that any touching of another person, however slight, may amount to battery. 
 
Elements -Direct act 
“Direct” means whether the impact followed so closely on the D’s act that it could be 
considered part of the act. (Hutchins v Maughan) An act will also be considered direct if it sets 
in motion an unbroken series of consequences, the last of which causes contact with the P. 
(Scott v Shepherd (1773)) 

 
Reynolds v Clarke (1726): a man throws a log into the highway, if it hits me, then it is trespass 
(direct act); if I tumble over it and receive an injury, then this is an action upon the case 
(indirect act, consequential harm). 

 
Scott v Shepherd (1773) (chain of events): 
D threw a squib (firework) to a gingerbread stall, the stall owner threw it in a different 
direction, another stall owner threw it again, it then exploded and injured the P. 
Decision: Other participants were not independent actors, they reacted to the emergency 
without thinking or planning. There must be a sufficient causal connection between the tortious 
act and the harm. 

 
Other examples (textbook): 
• Spitting in someone’s face (R v Cotesworth (1704); Majindi v Northern Territory (2012)) 
• “Bunting and nudging” of a person’s genitals by a police dog (an instrument) (Darby v 

Director of Public Prosecutions (2004)) 
 

Elements - Physical contact  
Involves immediate contact with the P. However, it is not necessary that D physically touches P. 
Throwing something at someone, hitting them with a weapon, spitting on them, throwing 
something into a crowd – all are direct acts. 
• P need not be aware of the unlawful contact at the time of the incident (e.g., asleep). 
• It does not have to cause physical harm. 
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Week 4. Intentional torts relating to goods 

 
 
Property a right, not a thing. 
 
è  common usage of the word ‘property’ is at variance with the meaning property has in all 
legal systems: In common usage – property = things; In law – property = rights, rights in or to 
things. 
 
To have a property is to have a right in the sense of an enforceable claim to some use or benefit 
of something, whether it is a right to share in some common resource or an individual right in 
some particular things. 
 
What distinguishes property from mere momentary possession is that property is a claim that 
will be enforced by society or the state, by custom, convention or the law.  
 
Property rights can only truly exist where the prevailing legal system protects and enforces such 
rights. Such rights are generally enforceable against the world at large, however note, despite 
being legally enforceable, the rights of property owners are not absolute (eg. Both Courts and 
parliament can impose restrictions). 
 
The distinction between proprietary and possessory title: 
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Week 5. Nuisance 

Private nuisance 
An unlawful interference with a person’s use or enjoyment of land, or of some sort over, or in 
connexion with it. (Hargrave v Goldman (1963)) 
 
Two types of private nuisance (St Helen’s Smelting Co v Tipping (1865)): 

1. By interference with use and enjoyment of property rights. 
2. By material damage to property. 

 
Private nuisance is a tort that protects interferences with the real property rights of the plaintiff 

and the plaintiff’s right to make use of their land and other property rights. It covers:  

• indirect intrusions on land (very often by tree roots or branches or by diverting water on to 
the plaintiff’s land);  

• intangible interferences with the power to use the land conveniently (for example, through 
noise, smoke, smells, vibrations and so on);  

•  repeated or persistent damage to the land or goods kept on it (through pollution, acid rain 
and so on).  

 
The tort of private nuisance constitutes a substantial and unreasonable interference with the 
occupier’s use and enjoyment of land. (Goldman v Hargrave [1967] 1 AC 645; Hunter v Canary 
Wharf Ltd [1997] AC 655) 
  
But note: 
‘A balance must be maintained b/w the right of the occupier to do what he likes with his own, 
and the right of his neighbour not to be interfered with. It is impossible to give any precise or 
universal formula, but it may broadly be said that a useful test is perhaps what is reasonable 
according to the ordinary usages of mankind living in a society, or more correctly in a particular 
society’ ( Sedleigh-Denfield v O’Callaghan) 
 
Conduct or something that emanates from D’s land: Noise, Dirt, Fumes, Noxious smell, 
Vibrations etc, (interference with TV signals – generally no). Examples: 

• St Helen’s Smelting Co v Tipping (1865): fumes damaged trees is nuisance. 
• City of Richmond v Scantelbury: encroaching tree branches and roots 
• Khoransidijian v Bush: Harrassing telephone calls 
• Dennis v Ministry of Defence: Planes flying overhead 
• Animal Liberation (Vic) Inc v Gasser: Picketing (if obstructs access to property or 

intimidates entrants) 
• Cricket balls or golf balls hit onto the property (Miller v Jackson; Lester-Travers v City of 

Frankston; Campbelltown Golf Club Limited v Winton) 
Obstruction of a view or interference with a tv signal are not generally actionable, because the 
tort is concerned with emanations from D’s land. (Hunter v Canary Wharf) 
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Geyer v Downs (1977): 
A schoolgirl got injured in the school playground before the school hours, but after the gates 
were open. She sued the school for the injury as the school didn’t ensure her safety. 
Decision: The duty arose when the school gates were open. An adequate supervision would have 
prevented the injury.  
 
Trustees of the Roman Catholic Church for the Diocese of Bathurst v Koffman (1996): 
A schoolboy was injured by pupils from another school while waiting to catch the bus 400m away 
from the school. He sued the school. 
Decision: The school owed the duty even though it happened after hours and outside the school 
borders. The extent of the duty is not necessarily measured or limited by the circumstance that 
the final bell rang, and the pupil walked out of the school gate. 
 
Graham v NSW (2001): 
A pupil with bad eyesight and impaired balance was injured while walking across a busy road on 
her way home. She sued the school’s authority (NSW). 
Decision: The school did not owe the duty to ensure that she went home in a bus or a taxi. There 
is no duty to take precautions to escort a pupil home. Except in exceptional circumstances the 
master/pupil relationship ceases to exist at the school boundary. 
 
Uniting Church in Australia Property Trust (NSW) v Miller (2015): a school owed a duty to one 
of its pupils, even though the pupil got injured outside term time and away from school premises. 
 
Parents 
Parents (and some other relatives sometimes) are in a relationship of “care and control” with 
their children at most times. 
 
Robertson v Swincer (1989): the relationship of parent and child does not, in itself, give rise to a 
duty in the parent to take positive steps to protect the child from harm. The duty arises only if 
the parent’s actions create the risk of injury to the child. 
 
Similar view in Hahn v Conley (1971), but not fully consistent with Robertson, where judges 
distinguished between schools and parents based on liability insurance. Both are concerned with 
the risk arising from others.  
 
St Mark’s Orthodox Coptic College v Abraham (2007): 
Schoolboy fell from a balustrade in the school. The mother sued the school, which responded 
that the father negligently left the child before the supervision hours started and so contributed 
to the injury. 
Decision: The father owed the duty but did not breach it because he had not acted unreasonably 
in the circumstances. Also disagreed with Robinson about the “only if”.  
 
A mother owes a duty to her unborn child to drive carefully while pregnant. (Lynch v Lynch (1991); 
Bowditch v McEwan (2001)) The mother creates the risk herself. 
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Decision: Even if the doctor got dressed and arrived at the hospital to evaluate the patient, it 
would probably take 4 hours, and according to the experts, the chance of surviving at this stage 
was very small. 
 
When evaluating a counterfactual, the definitive answer is not possible, so it is important to 
evaluate probability and treat “probably no” as a “no” and “probably yes” as a “yes”. 
 
The “but for” test is mostly useful for excluding what was not a cause; however, it is not very 
useful in determining what the actual cause is when there is a number of events involved. 
 
March v E & MH Stramare (1991): D parked a truck in the middle of the road and P being drunk 
collided with it. The court held that 30% D + 70% P in apportioning fault. Also said: the test, 
applied as an exclusive criterion of causation, yields unacceptable results and the results must be 
tempered by the making of value judgements and the infusion of policy considerations. 
 
Causation is only element of negligence in which reasonable foreseeability is not a requirement. 
(Chapman v Hearse) 
 
Factual causation requires probability (would not) rather than possibility (might not): 
 
Adeels Palace v Moubarak (2009): - the leading HC case  
There was a fight at a restaurant and the person returned to it with a gun and shot couple of 
people. The injured sued the restaurant for lack of adequate security. 
Decision: Section 5D(1) divides the determination of causation into two elements: factual and 
scope of liability. It is unnecessary to determine whether approach in March leads to a different 
outcome; the common law was overwritten by the statute. Factual causation is determined by 
the “but for” test: but for the negligent act/omission, would the harm have occurred? Although 
security personnel may have been able to deter or prevent the gunman entering the premises, 
there was no evidence that it would have. The gunman was willing to use the gun and would 
likely shoot several people. The “but for” test is not established. The absence of security 
personnel was not a necessary condition of Ps being shot.  
 
Examples of application of CLA and Adeels: 

• Amaca v Ellis: exposure to asbestos + intense smoking, only might have. 
• Tabet v Gett: performing CT scan earlier only might have helped to avoid the injury. 
• Jovanovski v Billbergia (2010): One trucker bullied another for prolonged period of time. 

Eventually he started putting grease in the door and stairs. P reported that to the 
company, which did nothing. Eventually P slipped and got injured and sued the company. 
The court applied Adeels, in the type of case with voluntary and intentional acts by the 
third party, while the warning might have deterred the conduct, it is unclear whether it 
would have. 

• Eastman v Qld (2018): P interrupted fight between a prisoner and an officer. The authority 
did not notify the P about the prisoner being agitated. The court held that such 
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Crown shall be commenced in the same way, and the proceedings and rights of the parties in the 
case shall as nearly as possible be the same … as in an ordinary case between subject and subject. 
Likewise, Judiciary Act 1903 (Cth): 
64 [Rights of parties] In any suit to which the Commonwealth or a State is a party, the rights of 
parties shall as nearly as possible be the same … as in a suit between subject and subject. 
 
 
Public authorities are given a specific function they have to perform; hence, they will be liable for 
omitting/failing to perform it. (E.g., guarding against a risk of fire – NT v Deutscher Klub (Darwin) 
(1994).) 
 
Omissions is the most common reason for suing a public authority. However, in common law, 
there is no liability for omissions unless there is special relationship: “The law casts no duty upon 
a man to go to the aid of another who is in peril or distress, not caused by him” (Sutherland Shire 
Council v Heyman). 
 
There is difference between statutory powers and statutory duties. With statutory powers, the 
authority has a discretion in whether and how to exercise it, so a duty cannot be imposed where 
there is power. 
 
Public authorities have to make decisions with limited resources. So it is not possible to sue a 
public authority if it has chosen to perform a function in some way because of the limited 
resources. However, if it has chosen to exercise a certain power and did it negligently, then a case 
might arise. 
 
If a public authority exceeds the power granted to it (ultra vires) and someone suffers a loss 
because of it, then the damages should be recoverable. 
 
Main questions: (1) when a public authority is under duty to exercise its power? (2) when is it 
under duty to exercise reasonable care? 
 
Duty/failure to exercise a power 
 

• If the alleged negligence is the failure to exercise a discretionary statutory power, a 
common law duty is generally identified by reference to salient features, and the usual 
ones considered were noted by McHugh J in Graham Barclay 

o reasonable foreseeability 
o defendants’ control over the risk (i.e., the nature of the power) 
o plaintiff’s vulnerability 
o defendant’s knowledge of risk and of plaintiff/class 
o would duty impede defendant’s core-policy making functions 
o other policy considerations 

and 
o CLA ss 44, 45 
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CLA NSW s 32 Mental harm--duty of care:  
(1) A person ("the defendant") does not owe a duty of care to another person ("the 

plaintiff") to take care not to cause the plaintiff mental harm unless the defendant ought 
to have foreseen that a person of normal fortitude might, in the circumstances of the 
case, suffer a recognised psychiatric illness if reasonable care were not taken.  

(2) For the purposes of the application of this section in respect of pure mental harm, the 
circumstances of the case include the following--  
(a) whether or not the mental harm was suffered as the result of a sudden shock,  
(b) whether the plaintiff witnessed, at the scene, a person being killed, injured or put in 

peril,  
(c) the nature of the relationship between the plaintiff and any person killed, injured or 

put in peril,  
(d) whether or not there was a pre-existing relationship between the plaintiff and the 

defendant.  
(3) For the purposes of the application of this section in respect of consequential 

mental harm, the circumstances of the case include the personal injury suffered by the 
plaintiff.  

(4) This section does not require the court to disregard what the defendant knew or ought 
to have known about the fortitude of the plaintiff. 

 
• Tame v NSW is usually cited as an example of a case that would fail here 
• the provision is apparently based on the decision in Tame 
• but the High Court suggested in Wicks that the provision misunderstands what the Court 

in Tame actually decided 
 
Wicks, obiter: 
• Wicks was critical of NSWCA for addressing s 30 without having first considered s 32 
• s 32 defines or controls what would otherwise be a duty of care at common law and falls 

for consideration before the limitation imposed by s 30(2) 
• neither s 32 itself, nor any other provision, identifies positively when a duty to take care 

not to cause mental harm to that other should be found to exist 
• necessary condition for duty of care is that defendant ought to have foreseen that a 

person of normal fortitude might, in the circumstances of the case, suffer a recognised 
psychiatric illness if reasonable care not taken 

• s 32 reflects common law in Tame, assumes foreseeability is central determinant of duty 
– "shocking event", and existence and nature of any connection between plaintiff and 
victim and between plaintiff and defendant, are relevant to foreseeability, none is 
necessary for duty  

• but contrary to what was decided in Tame, s 32 provides that a duty of care is not to be 
found unless the defendant ought to have foreseen that a person of normal fortitude 
might, in the circumstances of the case, suffer a recognised psychiatric illness 

• focus of s 32 is "mental harm" and "a recognised psychiatric illness", whereas focus of s 
30 is “shock” 

• s 32 does not use the expression “mental or nervous shock” which appears in s 30(1) 
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• gaps between the wooden planks of a bridge were obvious to a cyclist whose tire got 
stuck in one: Collins v Clarence Valley Council 

• the presence of kangaroos on a regional airport would have been obvious to a pilot in 
Kempsey Shire Council v Five Star Medical Centre Pty Ltd 

• the risk of a golfer being struck by his partner’s ball, when he was ahead of his partner 
and knew that his partner was about to take his shot, was considered by the majority to 
be obvious in Pollard v Trude 

 
• this defence is confined to “warning” – a defendant may still breach his or her duty in other 

ways: Glad Retail Cleaning Pty Ltd v Alvarenga [2013] NSWCA 482 
• in Carey v Lake Macquarie City Council [2007] NSWCA 4, the trial judge found for the 

defendant on the basis that a bollard in the middle of a pathway, serving little or no useful 
purpose and posing an obstacle to cyclists at night, was an obvious risk. On appeal, a duty to 
warn was not in issue (although it was noted that what may be obvious during daylight will 
not necessarily be obvious in darkness) and the court found that the council was negligent in 
placing the bollard in the centre of the pathway. 

 
5H No proactive duty to warn of obvious risk 
(2) This section does not apply if—  

(a) the plaintiff has requested advice or information about the risk from the defendant 
• see Kempsey, below 

or  
(b) the defendant is required by a written law to warn the plaintiff of the risk, or  

• written law = statute 
(c) the defendant is a professional and the risk is a risk of the death of or personal injury to 

the plaintiff from the provision of a professional service by the defendant. 
• eg Rogers v Whitaker 

 
Kempsey Shire v Five Star: 
Plaintiff pilot collided with kangaroo while landing at Kempsey airport. Alleged failure to warn 
advise pilots that kangaroo incursions had increased to dangerous levels. 
Decision: 
• risk was obvious – plaintiff should have been, and was, aware of the obvious risk of colliding 

with a kangaroo on the runway as the aircraft was landing 
• though the plaintiff had consulted both the ERSA and NOTAM online before flying, this did 

not constitute requesting advice or information about the risk from the defendant, so as to 
engage s 5H(2)(a)  

• though both the ERSA and NOTAM contained information provided by the defendant, each 
appeared on a website operated by Airservices Australia 

• even if it were correct to say that a person “requests” information from a service provider by 
accessing their website, it could not be said that accessing the website also constitutes a 
“request” to third parties who provide information to the service provider. 

• Simpson AJA, dissenting: 
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▫ if 33% or more, that percentage of maximum awarded (rounded up to nearest $500) 
▫ if between 15% (award is 1% of maximum*) and 32% (award is 30% of maximum*) 

damages on sliding scale 
• no interest on non-economic loss: s 18(1)(a) 
 
s17 Indexation of maximum amount relating to non-economic loss 
• provides that the maximum award for non-economic loss is indexed annually on 1 October, 

according to the formula in this section 
• the indexed amounts can be found in the Civil Liability (Non-Economic Loss) Order 2010, reg 

3 
• however, it seems the government overlooked updating the Order last year 
• on 1 October 2019 the maximum was $658,000 
 
s17A Tariffs for damages for non-economic loss 
(1) In determining damages for non-economic loss, a court may refer to earlier decisions of that 
or other courts for the purpose of establishing the appropriate award in the proceedings. … 

 
• once upon a time, juries assessed damages  
• best way to value the un-valuable, it was believed, was to get ordinary citizens (jury) to 

value the loss, uninfluenced by what other juries were awarding in other cases 
• Planet Fisheries (1968) confirmed this – each case should be decided without reference 

to other, similar cases, regardless of whether damages assessed by judge or jury 
• section 17A reverses this 

 
Example of breakdown of large damages award (tetrapelgia):  Imbree v McNeilly [2006] 
($9,563,731) 
non-economic loss                                            $216,112 
loss of earnings (including super)                   $542,540 
medical and related needs                           $8,733,029 
interest                                                                  $72,050 
award after 30% reduction for cont neg    $6,694,612 
 
Allowance for non-economic loss $216,112 
 Interest on non-economic loss 8,644 
Past economic loss 233,920 
 Interest thereon 42,106 
Future economic loss 308,620 
Lost superannuation benefits 36,407 
Future treatment 357,112:  
 General practitioner $22,320  
 Spinal specialist 1,496  
 Future surgery 33,740  
 Renal care 15,713  
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(cf Sweeney v Boylan) Pity for Sweeney that no such provision applied to contribution claims, no 
requirement for Boylan to identify contractor! 
 
 
36 Contribution not recoverable from defendant 
A defendant against whom judgment is given … in relation to an apportionable claim — (a) cannot 
be required to contribute to any damages or contribution recovered from another concurrent 
wrongdoer in respect of the apportionable claim (whether or not the damages or contribution 
are recovered in the same proceedings in which judgment is given against the defendant), and 
(b) cannot be required to indemnify any such wrongdoer. 
 
37 Subsequent actions 
(1) In relation to an apportionable claim, nothing in this Part or any other law prevents a plaintiff 
who has previously recovered judgment against a concurrent wrongdoer for an apportionable 
part of any damage or loss from bringing another action against any other concurrent wrongdoer 
for that damage or loss. 
(2) However, in any proceedings in respect of any such action the plaintiff cannot recover an 
amount of damages that, having regard to any damages previously recovered by the plaintiff in 
respect of the damage or loss, would result in the plaintiff receiving compensation for damage 
or loss that is greater than the damage or loss actually sustained by the plaintiff. 
 
39 Application of Part 
Nothing in this Part — (a) prevents a person from being held vicariously liable for a proportion of 
any apportionable claim for which another person is liable, or (b) prevents a partner from being 
held severally liable with another partner for that proportion of an apportionable claim for which 
the other partner is liable, or (c) affects the operation of any other Act to the extent that it 
imposes several liability on any person in respect of what would otherwise be an apportionable 
claim. 
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