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Remittal: bring a case to HCA who says, its not important enough for us. We only deal with hardest 
issues in Aus law 

 
ADJR Act: real one is Cth, the original one. NSW DOES NOT HAVE ONE Others have technicalities etc. 
Simplifying and rationalising. 

 
 
 
 

 
Supreme Court Act 1970 (NSW) 

 

Jurisdiction 

23 Jurisdiction generally 

The Court shall have all jurisdiction which may be necessary for the administration of justice in New 

South Wales. 

69 Proceedings in lieu of writs 

(1) Where formerly: 
 

(a) the Court had jurisdiction to grant any relief or remedy or do any other thing by way of writ, 

whether of prohibition, mandamus, certiorari or of any other description, or 

(b) in any proceedings in the Court for any relief or remedy any writ might have issued out of the 

Court for the purpose of the commencement or conduct of the proceedings, or otherwise in relation 

to the proceedings, whether the writ might have issued pursuant to any rule or order of the Court or 

of course, 

then, after the commencement of this Act: 
 

(c) the Court shall continue to have jurisdiction to grant that relief or remedy or to do that thing; but 

(d) shall not issue any such writ, and 

(e) shall grant that relief or remedy or do that thing by way of judgment or order under this Act and 

the rules, and 

(f) proceedings for that relief or remedy or for the doing of that thing shall be in accordance with 

this Act and the rules. 

 
 

Public/Private Distinction 
Datafin 1987 

This case is a landmark decision for administrative law in the United Kingdom. The Court determined 

that the Court of Appeal of England and Wales had jurisdiction to hear judicial review proceedings in 

relation to private bodies conducting public, governmental functions. We will see that Australian 

courts have not followed the legal development marked by the Datafin case. 

- The applicants, Datafin Plc and Prudential Bache Securities Inc applied for judicial review of a 

decision of the Panel on Take-overs and Mergers that had been made under the City Code 
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commercial licence if...(b) the Tribunal is satisfied that the licensee...is no longer a fit and 

proper person to hold the licence”. 

-  The Australian Broadcasting Tribunal found that Mr Alan Bond was not a fit and proper 

person to hold a broadcasting licence (due to a settlement of defamation litigation with Sir 

Joh Bjleke-Petersen for $400 000 and using his television station, Queensland Television 

Limited, to gather information and threaten business competitors at the AMP Society) and 

that the licensee companies were not fit and proper persons to hold a broadcasting licence 

Mason CJ outlined two key elements of a ‘decision’: 
 

i) Reviewable decisions will be “final or operative and determinative”, not a mere ‘step 

along the way’ as an element in the chain of reasoning (unless the statute specifically 

provides for such a making of a decision which is a ‘step along the way’) 

ii) Reviewable decisions must be “substantive”, rather than mere fact- finding 

 
- Applied to the present case, Mason CJ held that the finding that the licensee companies 

were not fit and proper persons to hold broadcasting licences was a “final or operative and 

determinative” decision as it was “a matter of substance for which the statute provided as 

an essential preliminary to the making of the ultimate decision”, but the finding that Mr 

Bond was not a fit and proper person to hold a broadcasting licence was “no more than a 

step in the Tribunal’s process of reasoning”. 

- Furthermore, Mason CJ held that the judicial review of ‘conduct’, as provided by s 6 of the 

ADJR Act, defined as “action taken...for the purpose of making a reviewable decision” (like 

taking evidence or holding an inquiry) does not allow for the judicial review of fact-finding, 

“unless what is alleged is some breach of procedural requirements in the course of the 

conduct involved in reaching the relevant conclusion” 

-  ason CJ held that there can only be judicial review of fact-finding if it is “an essential 

preliminary to the taking of ultimate action or the making of an ultimate order” 

- There were two policy reasons for restricting the definition of a ‘decision’, according to 

Mason CJ: i) To preserve the limited nature of judicial review and halt it from transforming 

into a merits review ii)To prevent any damage to efficient administration by fragmenting and 

delaying administrative processes 

 

 
ADJR Act: “Administrative Character” 
ADJR Act: Section 3 Interpretation 

(1) In this Act, unless the contrary intention appears: … "decision to which this Act applies" means a 

decision of an administrative character made, proposed to be made, or required to be made 

(whether in the exercise of a discretion or not and whether before or after the commencement of this 

definition): 
 

(a) under an enactment …; or 
 

(b) by a Commonwealth authority or an officer of the Commonwealth under an enactment …; 

other than: 

(c) a decision by the Governor-General; or 

(d) a decision included in any of the classes of decisions set out in Schedule 1. … 
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had been denied procedural fairness at the Departmental stage, as he had not been given the 
opportunity to respond to material relied upon by the delegate when making the decision. 
Concerned dispensing powers of MA 

 

Held: Exclusion of PF was implied. HCA held these were powers to which PF would usually attach 
however there was an implied statutory exclusion (reasoning not persuasive especially re: personal 
circumstances not excluded 
(NB: elsewhere in act PF expressly excluded, but this factor outweighed by the following…) 
Relevant factors: 

- Powers of ‘distinctive nature’: had to be personally exercised by the Minister (non- 
delegable) 

- Non-compellable: Minister under no duty to consider whether to exercise them 
- Had to be exercised in the public interest: not focused on matters specific to individuals 
- Powers could only be accessed by persons who have sought or could have sought, but have 

not established, their right to a visa 
 

They had already been through decision making processes where PF was required 
- It has to be applied at one stage, if multiple stages, doesn’t matter so much 
- Not like its completely excluded 

 

Advisory Reports and recommendations 

 
Ainsworth v Criminal Justice Commission (1992) 

Right of company to be heard before report delivered where report contained criticism of its 

conduct/recommendations it be prohibited from gaming industry: 

PF also required for report making, 

Facts: Report made to QLD Parliament by CJC on proposed intro of poker machines = critical of 

conduct of Ainsworth group of companies and recommended that they not be allowed to participate 

in gaming machine industry 

- Had potential affect on business rep of those companies thus they had a right to be heard 

before report was delivered 

- BUT the report to parliament had no legal effect on whether they would be granted a licence 

and carried no legal consequences 

Issue: did PF have to be given to Ainsworth by CJC? It only investigates and reports 

Held: yes they did. The court granted a declaration that the Criminal Justice Commission had failed 

to observe natural justice in preparing a report that, because it was advisory in nature, could not be 

quashed by certiorari (writ by which higher court reviews decision of lower court). 

• Important thing was CTC did not provide PF to Ainsworth 

 
 

State of SA v O’Shea 1987 

Sufficient if PF afforded at earlier stage of multi stage DM process 
 

Facts: O’Shea convicted of sexual offences and was subject to preventive detention 
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o Cth Act applies in NT 
o Aboriginal can bmake claims to land in NT 
o If succeed get land rights over property traditionally ocupied 

• Peko-Wallsend were exploring for Minerals for decades, found large uranium deposit 
potentially worth a lot of $ 

• Land council if succeeded, would gain entitlements over mining in the area subject to claim 
• In particular, would get veto rights over mining and require payments/royalties 

o "detriment" to peko wallsend if they were given rights 
• In process for claim, Aboriginal commissioner to hold inquiry, made a report, given to a 

Minister who made decision 

• In this case, land commissioner made report and held inquiry 
o Wallsend participated in that but didn’t communicate where found uranium deposit 

▪ So commissioner didn’t know the full details of detriment 
▪ Why? PW didn’t want to make information public, implied that there was a 

commercial risk, didn’t want other companies working out where it was 
▪ Exploration licenses rather than mining 

• Peko then told where it was which indicated the detriment 
o Minister they gave it to was replaced by another Mnister, who was replaced again (new 

gvt in) 
o New minister did not know where found deposit 

• PW argued there was a favour to consider relevant matter, that being the detriment to PW 
based on the additional submission 

 
 

Held: Minsiter obliged to consider additional submissions and detriment to PW. To understand 
reasoning have to understand how act was designed 

 
 
 

 
Plaintiff S156 (2014) 

Facts: asylum seeker by sea, detained for being unlawful non-citizen, removed to manus island or 

Nauru 

Case concerned constitutional validity of provisions of subdiv B of Div 8 of Pt 2 of the Migration Act 

- the designation by the Minister of a country as a regional processing country; and 

decision to direct removal of person to a regional processing country 

- Decision to designate PNG: 

o The fundamental difficulty with the plaintiff's argument is that there is no 

mandatory condition for the exercise of the power of designation under s 198AB 

apart from the formation by the Minister of an opinion that it is in the national 

interest to do so. 

- Section 198AB(2) expressly states that the "only condition" for the exercise of the power 

under sub-s (1) is that the Minister thinks that it is in the national interest to designate 

the country to be a regional processing country. 

o What is in the national interest is largely a political question, as s 198AA(c) 

recognises. 
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- No evidence that the Minister had personally formed an opinion on the matter in 

question 

- Court ruled that he should have done so. In the process they question the Carltona 

principle 

 

 
Per Basten JA 

 

6 factors militate in favour of seeing the power conferred on the Minister as being a power that 

must be exercised by the Minster personally: 

1. Minister is responsible for causing a program for the assessment of Crown land to be 

instituted (s 30). This process involves public consultations. Minister’s powers to dispose of 

Crown land and grant interests is subject to the Minister being satisfied that the processes 

under Part 3 have been followed 

2. Historical purpose and structure of Aboriginal Land Rights Act favours view that the Minister 

acts in personal capacity 

3. Subject matter of opinion favours same – ie ref to ‘substantial public purpose’ 

4. The case is very different from the earlier cases which tended to involve jurisdictions with a 

huge workload. No evidence that the Minister here would have been unable to form the 

requisite opinion 

5. Have to read the provisions in the context of the rest of the Act. Again these point towards a 

personal decision 

6. No express power of delegation 
 

 

Unreasonableness and Uncertainty 

Common Law and ADJR Act: an exercise of power that is so unreasonable that no reasonable 

person could have so exercised the power (“Wednesbury unreasonableness”) 

- An independent ground of review: Wednesbury 

- ADJR Act s5(2)(g) 

-  A distinction must be drawn between “I think you are wrong” (not reviewable) and “you 

are being so unreasonable that no reasonable person could sensibly take that view” 

(reviewable) 

 

 
General Principles 

 
Associated Picture House v Wednesbury Corporation 1948 

Principle: “an exercise of a power that is so unreasonable that no reasonable person could have so 

exercised the power” (ADJR Act s5(2)(g) 

Facts: Sunday Entertainments Act 1932 enabled the opening of cinemas on Sundays 
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- Exceptional circumstances only - requires much more than a lapse in logic. 

o say its different to Wednesbury, related but different 

Crennan and Bell JJ: a decision will be invalid where it "is one at which no rational or logical 

decisionmaker could arrive on the same evidence". 

- That may occur where, for example: only one conclusion is open on the evidence and 

the decision-maker does not come to that conclusion if the decision "was simply not 

open on the evidence" "if there is no logical connection between the evidence and the 

inferences and conclusions drawn by the decision-maker". 

- Minds will differ on what is enough to reach this bar. In fact, Gummow and Kiefel JJ 

would have quashed the decision on the basis that the Tribunal had made "a critical 

finding by inference not supported on logical grounds". 

- Heydon, Crennan and Bell JJ held that the Tribunal’s reasoning process was rationally 

open to it. 

 

 
Haritos v Federal Commissioner of Taxation 2015 

THE TREND IS TOWARDS BROADER REVIEW OF FACT-FINDING BY THE COURTS: Because of Haritos, 

irrational and illogical fact-finding as a ground of review can be used outside of subjective Judicial 

facts 

Facts: Mr Haritos conducted a cleaning business 

- AAT appeal regarding tax consequences of particular business payments 

- AAT did not accept Mr Haritos’s evidence 

- Expert witness called to corroborate Mr Haritos’s evidence was given no weight by the 

AAT 

- Mr Haritos’s AAT proceedings dismissed 

- Appeal to Federal Court was limited to a “question of law” 

Issue: was the AAT’s fact-finding irrational and illogical and not based on findings or inferences 

supported by logical grounds due to its treatment of the expert witness? 

Held: FC doesn’t start with traditional view that has been explained. Instead looked at SZMDS 

- courts will only intervene when the irrationality is serious (in their words, such a 

"conclusion … will not be lightly drawn" [213]) - courts have to do more that 

"emphatically disagree" with the AAT 

 

 

Jurisdictional Error and Invalidity 

When is it necessary to establish that the administrator’s error is a jurisdictional error? 

A. The remedies may require a “jurisdictional error” (see Topic 11) 

B. The statute includes a privative clause (see Topic 13) 

Jurisdictional error as a link between an identified legal error and the remedy 
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Prohibition 

 
Purpose: restrains decision-maker from exceeding their jurisdiction 

Grounds: jurisdictional error 

Ainsworth v CJC 

“had the appellants had advance notice of the Commission's intention to report adversely, its failure 

to observe the requirements of procedural fairness would have entitled them to relief by way of 

prohibition preventing it from reporting adversely without first giving them an opportunity to answer 

the matters put against them and to put submissions as to findings or recommendations that might 

be made.” 

 

 
Mandamus 
Purpose: enforce the performance of a public duty 

Public duties: Discretion/duty distinction: mandamus enforces duties rather than discretions 
 

Discretionary powers: mandamus may be used to require the administrator to consider and 

determine an application 

Ainsworth v CJC 

Did the CJC have a duty to investigate and report with respect to Ainsworth in relation to the 

introduction of poker machines into Queensland? 

Held: CJC had no such duty 
 

 
Injunctions 
Mandatory injunctions: order for person to do something 

Prohibitory orders: order to stop a person from doing something 

Interlocutory injunctions: stop actions pending final determination by the court 

Jurisdictional error is not required 

 

Declarations 
Purpose: conclusive statement of the rights of the parties 

Requirements: issue for determination must not be hypothetical 

Jurisdictional error is not necessarily required (see Project Blue Sky) 

Ainsworth 1992 

If prerogative writs cant be granted declaration can be granted instead 

Bateman’s Bay Land Council v Aboriginal Community Benefit Fund 1998 
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Period may be extended by 56 days 

Issue: did s486A curtail or limit the right or ability of applicants to seek relief under s75(v)? 

Held: section 486A was invalid. Section 486A did not allow for the range of vitiating circumstances 

which may affect administrative decision-making 

- Focused on substance or practical effect of section 

- Primary reasoning = was inflexible 

- Didn’t allow for vitiating circumstances, so this provision was determined invalid 
 

 
Graham v Minister for Immigration 2017 

Non-disclosure of information restricts courts role to review so invalid 

Facts: Minister cancelled visa 

• Didn’t pass character test 
• Had been member of rebels outlaw gang 
• Said was based on 'undisclosed information' 

 

Migration Act, s 503(2): if confidential information is communicated to the Minister or migration 

officer by an agency, the Minister or officer must not be required to divulge or communicate the 

information to a court, a tribunal, a parliament or parliamentary committee or any other body or 

person 

Issue: is s503A invalid for preventing the courts from conducting its judicial review function? 

Held: yes 

- Section prevented HCA from reviewing decision properly 

- In practice would shield from judicial scruitiny 


