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INVOLUNTARINESS 
A proper evidential foundation 
Must provide medical evidence. Simply not remembering things is not evidence enough. 
Often offenders will not remember the violent crimes they committed – cognitive dissonance. 
 
Loss of physical control 
Usually involuntariness does not succeed on the basis that the accused did not will the precise 
actus reus act – the Courts have interpreted the acts leading up to the actus reus as being part 
of the actus reus, and if the accused willed these acts the defence fails.  
 
Ryan v R (1967) 121 CLR 205 
Facts: Accused was doing an armed robbery. Tied up petrol attendant with one hand, gun in 
the other hand (loaded). Attendant moved in a jerky way and defendant said his finger 
automatically squeezed the trigger and he accidentally shot the victim. Police acted out the 
scene and found that when the PO pretending to be the defendant acted in the same way 
every time they conducted the test. Obviously a reflex action like that would fall under 
automatism. 
Held: Court interpreted actus reus more generously. The wounding and death were caused by 
a combination of acts – loading and cocking the rifle, removing safety, pointing gun at victim 
– not just pressing the trigger. It is impossible to isolate the act of pressing the trigger as 
being the killing act.  
 
R v Wickcliffe [1987] 1 NZLR 55 
Facts: Accused was robbing a jewellery store. Had put all victims in a group and was 
pointing a loaded gun at the group. Victim leapt at the defendant to try to disarm him and the 
defendant reflexively pressed the trigger and shot the victim. 
Held: Court applied Ryan, the accused’s immediately preceding conduct to the trigger pulling 
is also part of the actus reus. 
 
 
Impaired consciousness 
Reflex actions = defence applies.  
Instinctive actions = defence fails. The accused’s mind still wills the action.  
 
M v R [2013] NZCA 134 
Facts: Slapped his daughter in the face when she swore at him. Tried to raise defence of 
automatism.  
Held: instinctive actions are not reflex actions and thus automatism could not apply. The 
accused’s mind still willed the action. 
 
 
Impossibility of compliance 
If it is a status actus reus offence and it was impossible for the accused to comply = defence 
succeeds. 
If the accused sets up a situation where they are unable to comply = defence fails.  
 
Tifaga v Department of Labour [1980] 2 NZLR 235  
Facts: Had a visa, committed a crime and thus visa was revoked. He failed to leave NZ 
because he could not afford a plane ticket. 
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Defendant does not have to be the main or sole cause. Defendant can be the cause of death 
even though without other things the death would not have occurred. They will cause death 
so long as their actions or omissions made an operative and significant contribution to the 
death. 
 
Sections 162-166, Crimes Act 1961 
 
Two tests in NZ for causation 
The substantial and operative cause test – primary test used in NZ. 
Focus on the moment of death and ask what was still current at this moment – were the 
accused’s actions still making a contribution and, if so, was it a substantial contribution? 
 
R v Smith [1959] 2 QB 35.  
Facts: A soldier intentionally stabbed a comrade, C, in the chest. On the way to the medical 
centre C had been dropped twice by comrades carrying him and on arrival the doctor failed to 
notice that one of C’s lungs had been pierced causing haemorrhage and the treatment 
provided was, as it later turned out, inappropriate and harmful. Had he had appropriate 
treatment he might not have died 
Held: Substantial and operating cause test applied. The stabbing was still a substantial and 
operative cause at the time of the victim’s death.  
 
R v Clark [1982] 1 NZLR 654.  
Facts: 
Held: a person can be convicted of multiple criminal offences in respect of one death so long 
as the action that forms the foundation of liability under the offences are different (ie there 
must be multiple different acts or omissions). 
 
R v Hawkins 
Facts: The accused was driving without a license and had epilepsy. Had a seizure and killed 
someone with the car. Prosecuted on the basis of the unlawful act (driving without a license).  
Held: would the accident have occurred without the unlawful act? Yes, having a valid driving 
license would not have prevented the crash. Therefore the unlawful act had no contribution to 
the victim’s death = no causation.  
 
 
The reasonable foreseeability test – applies in situations where the victim kills themselves 
whilst trying to escape a threat posed by the accused. Usually used in conjunction with the 
first test. Only applies in certain circumstances (fright and self-preservation situations).  
Looking at the time the accused acted and ask what could have been foreseen (from a 
reasonable person’s perspective) as a consequence. 
 
 
Novus actus interveniens 
NZ – two lines of authority on the doctrine of novus actus interveniens  
The doctrine applies when the other person’s actions come after the defendant’s actions and 
when the defendant’s actions have stopped being operative/are spent. 
Turton (1989); Vaughan v R (1998) 
 
A more modern approach: 
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Facts: Victim was sleeping in the sun. Daughter saw the accused come onto property and 
hold an axe over the sleeping victim. He started to take his pants off. Daughter called out and 
the accused ran off. 
Defence argued no assault because victim was not aware of the threat. 
Held: The only category of assault requiring awareness is category four (belief on reasonable 
grounds). In this case, the accused had the present ability to carry out the threatened force so 
victim awareness was not required.  
 
Reasonable belief by the victim that the accused has a present ability to apply force 
 
 
Conditional threats 
Tuberville v Savage (1669) 86 ER 684 
“were it not assize time.” 
 
Police v Greaves 
Facts: Police summoned to house. Occupant had been assaulted by Greaves. Greaves 
threatened Police and said “if you come one step closer I will stab you.” 
Held: “a threat in its very nature usually provides the other person with an alternative, as 
unpleasant as it may be.”  
 
Force 
Director of Public Prosecutions v Smith (Michael Ross) [2006] 2 All ER 12 
Hair is an attribute and part of the human body. Intrinsic to the body. 
 
Narayan v Police [2010] NZAR 36 
Facts: Attempted to punch partner who was holding child, child was hit and fell instead. 
Held: Direct assault on partner, indirect assault on child and malice directed at his partner 
transferred to his child.  
 
Kovalev v Police HC Auckland, 22 May 2000 [2010] NZAR 30 
An electric shock is physical force 
 
The consent of the victim 
Section 20, Crimes Act 1961  
 
A level of force that the victim cannot consent to 
R v Brown [1994] 1 AC 212 
Exceptions to the rule disallowing consent for certain socially approved activities, e.g. lawful 
sports, surgery, rough and undisciplined horseplay, lawful chastisement, body piercing, and 
tattooing. 
Majority: sadomasochistic sex is not a socially approved category. 
 
R v Wilson [1996] 3 WLR 125 
Facts: Deliberate infliction of actual bodily harm in the course of private consensual sexual 
activity able to be consented to. Husband branded wife with hot knife and she consented. 
Analogy with body piercing. 
Held: this activity could be consented to.  
 
R v Emmett [1999] EWCA Crim 1710 
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(2) Every one who does an indecent act on another person knowing that the other person has 
been induced to consent to the act by threat is liable to imprisonment for a term not exceeding 
5 years. 
(3) For the purposes of subsection (1), a person who has sexual connection with another 
person knows that the other person has been induced to consent to the sexual connection by 
threat if (and only if) he or she knows that the other person has been induced to consent to the 
sexual connection by an express or implied threat of a kind described in subsection (5). 
(4) For the purposes of subsection (2),— 
(a) a person who does an indecent act on another person knows that the other person has been 
induced to consent to the act by threat if (and only if) he or she knows that the other person 
has been induced to consent to the act by an express or implied threat of a kind described in 
subsection (5); and 
(b) a person is induced to consent to an indecent act whether— 
(i) he or she is induced to consent to the doing of an indecent act with or on him or her; or 
(ii) he or she is induced to consent to do an indecent act himself or herself. 
(5) The kinds of threat referred to in subsections (3) and (4)(a) are— 
(a) a threat that the person making the threat or some other person will commit an offence 
that— 
(i) is punishable by imprisonment; but 
(ii) does not involve the actual or threatened application of force to any person; and 
(b) a threat that the person making the threat or some other person will make an accusation or 
disclosure (whether true or false) about misconduct by any person (whether living or dead) 
that is likely to damage seriously the reputation of the person against or about whom the 
accusation or disclosure is made; and 
(c) a threat that the person making the threat will make improper use, to the detriment of the 
person consenting, of a power or authority arising out of— 
(i) an occupational or vocational position held by the person making the threat; or 
(ii) a commercial relationship existing between the person making the threat and the person 
consenting. 
 
Actus reus   

- Having sexual connection  
- Making a specified type of threat; a threat to commit an offence; or to make an 

accusation or disclosure that will damage the complainant’s reputation; or to use a 
power or authority improperly and to the detriment of the complainant. 

 
Mens rea  

- Intending to make the threat 
- Intending to have sexual connection 
- Knowing that the threat induced consent to the sexual connection. 

 
R v Brewer CA 516/93. 
Facts: 16 year old was desperate for employment. Defendant told her that if she had sex with 
him he would hire her. 
Held: S129(5) did not apply. A threat to not hire someone is not a detriment because there 
was no right to be hired in the first place.  
 
 
Indecent Assault 
Section 135. 



 42 

(3) Every one is liable to imprisonment for a term not exceeding 5 years who intentionally 
damages by fire or by means of any explosive any property with reckless disregard for the 
safety of any other property. 
(4) In this section and in section 269, benefit means any benefit, pecuniary advantage, 
privilege, property, service, or valuable consideration. 
 
Elements: 267(2)(a) 
Actus reus: 

- Damages by fire/explosives 
- Property 
- Of another 

Mens rea: 
- Intentionally or recklessly 
- Without claim of right 

 
Elements: 267(2)(b) 
Actus reus: 

- Damages by fire/explosives 
- Property (including your own) 

Mens rea: 
- Intentionally or recklessly 
- Intent to gain OR cause loss to another 

 
 
Forgery 
Actus reus: 

- Making 
- False document 

Mens rea: 
- Intent to use the document to obtain something of value 

 
Sections 255-265, Crimes Act 1961 
256 Forgery 
(1) Every one is liable to imprisonment for a term not exceeding 10 years who makes a false 
document with the intention of using it to obtain any property, privilege, service, pecuniary 
advantage, benefit, or valuable consideration. 
(2) Every one is liable to imprisonment for a term not exceeding 3 years who makes a false 
document, knowing it to be false, with the intent that it in any way be used or acted upon, 
whether in New Zealand or elsewhere, as genuine. 
(3) Forgery is complete as soon as the document is made with the intent described in 
subsection (1) or with the knowledge and intent described in subsection (2). 
(4) Forgery is complete even though the false document may be incomplete, or may not 
purport to be such a document as would be binding or sufficient in law, if it is so made and is 
such as to indicate that it was intended to be acted upon as genuine. 
(5) Every person is liable to imprisonment for a term not exceeding 3 years who, without 
reasonable excuse, sells, transfers, or otherwise makes available any false document knowing 
it to be false and to have been made with the intention that it be used or acted on (in New 
Zealand or elsewhere) as genuine. 
 
257 Using forged documents 
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Innocent Agency 
R v Paterson [1976] 2 NZLR 494 
Facts: principal hires a moving person to pick up a TV and deliver it to a different address. 
Gives the delivery person the keys to someone else’s flat pretending that it’s his own. He 
instructs the delivery person where to take the TV. The delivery person is caught taking the 
TV. 
Held: Even though the delivery person did the actus reus of taking the property, he was an 
innocent agent. 
 
 
Actus reus: Aiding, abetting, inciting, counselling and procuring 
Aiding = assisting, helping or giving support. The principal does not need to be aware of the 
assistance 
Abetting = encouragement by words or action. Principal must be aware of the encouragement 
and act within the scope of it. No need to prove causation 
Incitement = persuasion, inducement, coercion. Overlaps with aiding and abetting 
Counselling = providing advice or information or instigating an offence by urging someone 
to commit it 
Procuring = setting out to see that the crime happens and taking steps to produce it 
 
 
R v Turanga 
Facts: two car getaway: car 1, then transferring to car 2. Defendant was the driver of the 
second getaway car. The offenders never made it to the second getaway car. Defendant 
argued she should have been charged as an accessory after the fact, rather than a party to an 
aggravated robbery by aiding the principal offenders. 
Held: Rejected this argument. By being second getaway driver she is encouraging and aiding 
in fact during the crime, the getaway is part of the crime.  
Two reasons:  

- There was an arrangement to provide the car prior to the crime being completed, 
thereby reassuring the principals during the execution of the crime that they had an 
escape plan in order to avoid liability 

- “contemporaneous” assistance means belonging to the same time or period, not at 
exactly the same time. The driver provided assistance within a minute or two after the 
robbery and from locations that were handy. 

 
R v Coney (1882) QBD 534.  
Facts: people coming to watch street fights. The fights are illegal. Are the spectators parties? 
Held: “it is no criminal offence to stand by, a mere passive spectator of a crime, even of a 
murder. Non-interference to prevent a crime is not itself a crime. But the fact that a person 
was voluntarily and purposely present witnessing the commission of a crime, and offered no 
opposition to it, though he might reasonably be expected to prevent and had the power to do 
so, or at least express his dissent, might under some circumstances, afford cogent evidence 
upon which a jury would be justified in finding that he wilfully encouraged and so aided and 
abetted. But it would be purely a question for the jury whether he did so or not.” 
 
R v Witika [1993] 2 NZLR 424 
Facts: mother allowed someone else to inflict serious injuries on her child. 


