
LAW 121 EXAM NOTES 
 

NZ’s governmental structure consists of: 
- The judiciary 

o Made up of the courts and judges 
o Their job is to interpret the laws made by the legislature (Parliament) 

- The legislature (Parliament) 
o Made up of elected officials (MPs) 
o Their job is to create law (statutes) 

- The executive 
o Made up of ministers (chosen from Parliament), ministries, the Police 
o Their job is to carry out (execute) the laws made by the legislature 

 
NZ’s constitution consists of many documents, including: 

- The Treaty of Waitangi/Te Tiriti o Waitangi 
- UK Bill of Rights 1688 
- Magna Carta 
- Declaration of Independence 1835 
- NZ Constitution Act 1986 
- Electoral Act 1993 
- NZ Bill of Rights Act 1990 
- Constitutional conventions (e.g. royal assent) 
- International treaties 

 
Key issues stemming from the Treaty of Waitangi/te Tiriti o Waitangi: 

- Article 1 
o In the English version, Maori ceded sovereignty 
o In the Maori version, Maori ceded kawanatanga (governorship) but retained 

tino rangatiratanga (chieftainship/independence) 
- Article 2 

o In the English version, Maori keep their land but the Crown has the right of 
pre-emption (right to buy any land that Maori choose to sell) 

o In the Maori version, the Queen affirms rangatiratanga over their lands and 
taonga 

- Article 3 
o Maori will become british citizens and receive the accompanying rights 
o The Queen will respect the rights of Maori ways 

- Mistranslation was a big issue, particularly the mistranslation of sovereignty vs 
kawanatanga/tino rangatiratanga 

- Body language during the signing was important 
- Importance of process for Maori – Maori brought gifts and food, but British 

signatories did not reciprocate.  
 
Treaty of Waitangi cases: 
R v Symonds 1847 
Governor Fitzroy waived Crown right of pre-emption. McIntosh buys land from Maori. 
Governor Grey reinstates the right of pre-emption and sells that land to Symonds. There is a 
conflict as to who owns the land. 
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The interconnectedness of an issue such as climate change, directly clashes with the idea of a 
sovereign state. For example, the Amazon burning. The event is occurring in Brazil’s 
sovereign territory. If they refuse to deal with it, can other States step in? The ramifications 
of the Amazon burning have wider reaching consequences that will affect more than just the 
people of Brazil. 
From a Western world-view, rights of the environment are very anthropocentric. The rights 
attach to people, and people have rights over the environment. 
Tikanga sees the environment as having its own life-force (mauri). The environment has 
rights in itself.  
How could we reconcile these two views? 
Some settlements, e.g. urewera, Waikato river, have given the environment ‘legal 
personality’. This moves the questions away from who ‘owns’ the environment, towards who 
‘controls’ the environment. This is more in line with a Tikanga view, wherein whakapapa and 
mana whenua give you authority but not ownership over the land. This authority comes with 
rights and also obligations.  
 
Klaus Bosselman - should we recognize the existence of the world as if it is a living being 
with its own rights that are not derived from rights that give privileges to humans? 
 
The rights and responsibilities of corporations 
Investment treaties are between foreign investors and States. They often include clauses 
detailing dispute settlement processes that allow the investors to directly enforce their rights 
against States in international arbitration.  
Some international organisations have rights and powers similar to those of States – should 
they also have the same responsibilities? 
 
 
The Criminal Justice System 
The general process: 

- Commit a crime 
- Arrested for the crime 
- Prosecuted for the crime 
- Plead guilty or not guilty 
- Either convicted or acquitted 
- If convicted, then the punishment is detailed – fine, jail time, etc. 

 
There is a lot of filtering that occurs throughout this process. The Police have discretion as to 
who/where they monitor, they also have discretion to charge people with crimes or not. The 
State chooses who to prosecute for crimes. The judges (and jury if applicable) decide guilt or 
innocence and the appropriate punishment. 
There is room for serious inequalities and discrimination at all levels of the process. 
 
In New Zealand, the power of an agent of the state to search, arrest or detain a person must 
have a legal basis. Typically, this is provided by statute. The rights that an individual has 
against the state in these types of state-citizen interactions are also affirmed in a statute, the 
New Zealand Bill of Rights Act 1990 (NZBORA). 
The use of the word “affirmed” implies that these rights already existed. From a natural law 
perspective, one could argue that these rights are inherent to humans, or that they were 
already enforced by an external source. A positivist might look to international law as a valid 
law, and see this phrasing as the incorporation of international law into domestic law.  
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Crown has radical title over the foreshore and seabed because the claiming of sovereignty 
extinguished native title. Used precedent from Wi Parata v Bishop of Wellington case that 
“the Treaty is a simple nullity.” 
 
Attorney General v Ngati Apa 2003 
Ngati Apa wanted to be granted mussel farming licenses and so claim customary title over 
the foreshore and seabed.  
Maori Land Court ruled that they did have jurisdiction to investigate whether their claim was 
valid. 
High court cites precedent from Wi Parata v Bishop of Wellington and In Re 90 Mile Beach 
that the Crown has radical title over the foreshore and seabed.  
Court of Appeal held that the Wi Parata case was wrongly decided and thus formed a bad 
precedent. Instead using R v Symonds case as a precedent. Held that customary rights can 
only be extinguished by law (claiming sovereignty is not enough).  
Therefore, Maori Land Court is allowed to investigate as to whether Ngati Apa has 
customary title.  
The government immediately passed legislation overruling the CoA decision; Seabed and 
Foreshore Bill 2004 
 
This legislation had 4 stated goals: 

- Access 
o Public beach access for all NZers 

- Protection 
o Protection and recognition of Maori customary rights 

- Regulation 
o The rights of the Crown to regulate the public domain 

- Certainty 
o For those who use and administer the foreshore and seabed 

 
The National government altered the Foreshore and Seabed Bill 2004 with the Marine and 
Coastal Area Bill 2010. The current legislation allows for Maori to seek customary title if 
you can prove that you have had undisturbed possession of the land since 1840 – this is a 
tough criterion to meet.  
 
 
Constitutional change in NZ 
Current constitutional arrangements: 

- Judiciary is based wholly in NZ. UK case law still has weight, but NZ law is 
prioritised 

- The Queen is the formal head of State, but her role is largely ceremonial through her 
representative the Governor General; e.g. royal assent 

- No single, written constitution 
- Constitution is not entrenched – BORA is, but not the rest of the documents 

 
Some suggested ways we could move forward: 

- Become a republic. This would mean completely severing the final ties with the UK 
- Have a fully entrenched, supreme constitution similar to the US model 
- Have a written constitution that is not entrenched 
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