
W14 / Intro to Family Law

What is family law?
● Family law is the set of rules that manages relationships between members of the social

institution we call ‘family’. Can be genetic, affective, economic, political - describes ways
in which we are bound by law into a legal family.

● Commonly includes marriage, divorse, separation, parentage, adoption, custody,
surrogacy … has both personal and financial consequences,

● Understood as ‘private sphere’ as opposed to ‘public sphere.’ But note that this public /
private distinction is itself contested. Family is about public policy. The state has high
stakes in defining and maintaining families.

● Specifically in this module, we are concerned about relationships between adults.

Nature of the Module
● Focus on policy values, including fairness, equality (especially gender equality),

autonomy (with a network of relationships) and social, economic protection.
● Family law is socio-legal in orientation. This means the law simply cannot be read in

isolation from its context.
● Theoretical underpinnings inform the legal definitions of ‘family’ used throughout Family

Law.
● Much of family law is statutory but foundational cases have made their mark in the

evolution of societal understanding of family.

Knowledge and learning outcomes
1. Explain, analyse and evaluate the legal rules, concepts and values governing and

regulating intimate or domestic relationships between adults.
2. Recognise the development of family law, including the institutions and procedures,

within a broader historical and social context.
3. Think critically about family law and policy: to take nothing at face value, to go beneath

the surface of the law to critically analyse and evaluate it, both in oral discussion and in
written assignments.

4. Locate and apply relevant statutory and case materials to research questions or
problems to construct and develop solutions to resolve legal problems and disputes
which may arise when the family relationships are formed and when family relationships
break down.

There are non-timetabled recordings to watch.

Assessment:
● Formative assessment: an AOB (Abstract-Outline-Bibliography): March

○ Lecture in week 19 will focus on how to prepare an AOB.
○ This is an optional assessment to help you prepare for the summative

assessment. You are encouraged to do it as you will receive helpful feedback.
● Summative assessment, May:
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W17-18 / Effects of Marriage, Civil Partnership and Cohabitation

L1

Aims of the Topic
● Understand the legal consequences of marriage and civil partnership - historical review

and contemporary relevance.
● Recognize the demographic background to cohabitation and criteria for the legal

recognition of cohabitation.
● Compare the legal effects of marriage, civil partnership and cohabitation.
● Assess the policy issues relating to the reform of cohabitation law.

Approach of comparison
● We are looking to identify the main differences in the legal position between spouses or

civil partners and unmarried couples.
● Broad, miscellaneous range of subjects covered. A broad-brush approach to the topic,

rather than an exhaustive in-depth knowledge of each legal area.
● It’s about getting a general sense of the differences, the policy rationale behind them, as

well as the legal norms and remedies that may apply.

Introduction
● Marriage and civil partnership confer a ‘status.’
● Secretary of State for Work and Pensions v M: civil partnerships have “virtually identical

legal consequences to marriage.” [2006] UKHL 11 at para.99.
● What does this mean for legal rights and duties automatically ascribed to husbands and

wives and to civil partners? For couples who are living together as unmarried
cohabitants?

● Law has difficulty keeping up with the societal shifts of people cohabiting more - not
being attached to each other legally, they are regarded as legal strangers;

● Leading to complicated application of property and contract law.

The underlying story: emancipation of married women
● Women from being subsumed within the legal personality of their husbands (doctrine of

unity), to a position of full legal independence.
○ The husband represented the family unit in legal interactions.

● With emancipation of married women, the structure of marriage and the family has
shifted:

● Under the patriarchal family: the husband was head of the household, and the wife his
dependent;

● Egalitarian family structure, marriage as a partnership between equals.

Provisions for married couples and civil partners: examples
● Areas that are affected by marriage, and the shift in perception of marriage:
● CHILDREN – there was a historical, obsolete category of ‘illegitimacy’ of children
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that an occupation order to remove a perpetrator temporarily from the family home can
be far more difficult to obtain in the family court than a NMO, but a DVPN/O can achieve
this for a short time.” (page 37)

○ DVPN/Os as a short-term, more accessible solution?

S76 of the Serious Crime Act 2015
● This creates a new offence of controlling or coercive behaviour in an intimate family

relationship. It is designed specifically to deal with cases where there is domestic abuse
but there has been no physical violence:

1. A person (A) commits an offence if—
a. A repeatedly or continuously engages in behaviour towards another

person (B) that is controlling or coercive,
b. at the time of the behaviour, A and B are personally connected,
c. the behaviour has a serious effect on B, and
d. A knows or ought to know that the behaviour will have a serious effect on

B.
2. A and B are ‘personally connected’ if—

a. A is in an intimate personal relationship with B, or
b. A and B live together and—

i. they are members of the same family, or
ii. they have previously been in an intimate personal relationship with

each other.
3. But A does not commit an offence under this section if at the time of the

behaviour in question—
a. A has responsibility for B, for the purposes of Part 1 of the Children and

Young Persons Act 1933 (see section 17 of that Act), and
b. B is under 16.

4. A’s behaviour has a ‘serious effect’ on B if—
a. it causes B to fear, on at least two occasions, that violence will be used

against B, or
b. it causes B serious alarm or distress which has a substantial adverse

effect on B’s usual day-to-day activities.
● Defences s76(8): if A believed that they were acting in the best interest of the victim, and

that the behaviour was in all the circumstances reasonable. This defence is not available
to A in relation to behaviour that caused the victim to fear the use of violence.

● The Home Office guidance gives some examples of the kinds of behaviour that might fall
within this offence, including: isolating a person from their friends and family, monitoring
their time, and depriving them of access to support services, such as specialist support
or medical services.

● A defendant who claims that he did not realise his conduct was bothering the victim
could still be convicted if he ought to have realised the impact on the victim.

[make notes on ‘the criminal law in practice’ in Herring]
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It distorts the parties’ bargaining positions
● The argument here concerns the situation where one spouse is desperate for the

divorce to go through as quickly as possible but the other spouse is happy for there to be
a delay in the divorce.

● As the party who is desperate for a divorce is dependent on the other party’s consent (if
it is a two-year petition) or willingness not to defend the petition, either way, this gives the
non-consenting spouse a weapon that can be used to advantage in the bargaining
process.

● For example, if the spouses had separated and found new partners, and the husband for
religious reasons wished to marry his new partner, but the wife was happy to cohabit
with hers, then the wife could use the husband’s desire for a divorce as soon as possible
to extract a more generous settlement from him, by threatening not to consent to the
divorce and thereby requiring him to wait until five years after their separation.

● Counter = the non-consenting spouse only has a tool if the consenting spouse cannot
prove one of the grounds that Parliament has set down and, if so, the nonconsenting
spouse is within his or her rights to withhold consent.

It provokes unnecessary hostility and bitterness
● The system encourages the parties to use the fault-based grounds because they are so

much quicker to use (about 4-6 months).
● This can produce distress, bitterness and embarrassment in the making of that

allegation, particularly because such allegations are made in public documents. The
legal process, it is said, requires the parties to look to the past and at the bad aspects of
their marriage. This might destroy any last hope of reconciliation.

● However, some argue that ill feeling and bitterness are an inevitable part of divorce.

It does nothing to save the marriage
● The parties are required to concentrate on making allegations rather than saving the

marriage.
● The only provision specifically designed to assist reconciliation in the Matrimonial

Causes Act 1973 is s 6. This states that if a petitioner consults a solicitor in connection
with a divorce, the solicitor is required to certify whether or not the possibility of a
reconciliation has been discussed and, if appropriate, whether the names and addresses
of organisations or people that can help have been provided.

● The aim is to ensure that a solicitor reflects carefully on whether the parties ought to
consider reconciliation. The provisions are, of course, of little use to those who do not
instruct a solicitor.

● It is notable that in one survey only 53 per cent of those divorcing were sure that divorce
was what they wanted. (Newcastle Centre for Family Studies (2004)).

It can make things worse for the children
● Children whose parents divorce may suffer more if the parents are in conflict.
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○ Pension sharing orders tend to be made in favour of the wife. They are strongly
associated with older couples and longer marriages and with a relatively wealthy
socio-economic group. They are most likely to be made in cases in which both
parties were legally represented - the calculations of pensions are complex.

● Compensatory payments/off-setting:
○ Off-setting will be appropriate where:

■ there are sufficient other assets to provide a fund to meet the wife’s
needs;

■ the parties are comparatively young; and
■ it is considered wrong to interfere with the husband’s pension entitlement,

but it is recognised that the wife should have some additional capital to
compensate for her lack of pension provision.

The Clean Break (1)
● The philosophy:-

○ Minton v Minton [1979] AC 593, per Lord Scarman at 608:
■ ‘The law now encourages spouses to avoid bitterness after family

break-down and to settle their money and property problems.  An object
of the modern law is to encourage each to put the past behind them and
to begin a new life which is not overshadowed by the relationship which
has broken down.’

○ Miller; McFarlane [2006] UKHL 24 per Baroness Hale at para. 133:
■ ‘Section 25A (statutory embodiment of clean breaks) is a powerful

encouragement towards securing the court’s objective by way of lump
sum and capital adjustment (which now includes pension sharing) rather
than by continuing periodical payments. This is good practical sense.’

● N.B. The clean break only applies to spousal support; there can be no clean break
between parent and child.

The statutory provisions
● s.25A(1) MCA 1973: duty on a court to consider whether the parties’ obligations should

be terminated as soon after the decree as the court considers to be just and reasonable.
● s.25A(2) MCA 1973: where a PPO has been made, the court must consider whether it

would be appropriate to limit the term of these payments to such time as would be
sufficient to enable the recipient to adjust without undue hardship to the termination of
her financial dependence on the other. Adjusting to independence and away from
financial dependence.

The Clean Break (2)
● The mechanics:-

○ A clean break can be achieved by:
■ making any PPO with a limited term (s.25A(2)) and a s.28(1A) direction

(deferred clean break with no possibility of variation);
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● Economic Inequalities could still arise over short periods of time.
● Both could be informed or uninformed, although religious marriages may expect the

rights that come with formalities. Cohabitants may have made the choice to not have
legal implications.

● They have the same rights.
● Religious community would still see those in religious only marriages as still married,

whereas you wouldn’t think this with cohabitants.
● Value of autonomy.

3. Family law academic Dr Rajnaara Akhtar thinks that the idea that legal reform is required
to remedy the situation of Muslim women in religious-only marriages, while cohabitees are
left without the same consideration is deeply problematic. Do you agree with her? Why, or
why not?

● Agree = consensus that more Muslim women believe they have the same rights of
married couples as when they only have a religious only ceremony.

● Disagree = problematic to see that some are more deserving of the protection than
others.

● If you are living in the same way as a married couple, then you deserve the same rights.
They shouldn’t have to get married for this = the law needs to reflect modern couples.

4. To what extent do you think the Law Commission’s proposals would provide fair outcomes
where cohabiting relationships break down or end with the death of one partner? Does your
answer change depending on the sort of cohabitants you have in mind?

Need to increase awareness of what rights you have as a married couple until you actually need
to use them.

The law proposal strikes a good balance = as it is an opt-out scheme, it doesn’t undermine
people’s autonomy and it is a way to push people to discuss this sensitive topic in a relationship.

How about the unmarried couples depicted in the documentary?
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Owens v Owens (2018)
● Defended divorce (rare).
● Wife’s petition cited a number of instances of behaviour by the husband.
● Had been married for 37 years, 2 adult children.
● In 2012, the wife had an affair. This didn’t last long and they resumed living together for

a while, until she moved out in 2015.
● She was relying on s1(2)(b) of MCA 1973 - behaviour. Petition said that he prioritised

work over her, that he lacked affection towards her, that he was moody and
argumentative and that he disparaged her in front of others.

● He argued she exaggerated, they did not satisfy the behaviour test and the marriage had
not broken down irretrievably.

● Family Court judge dismissed the petition - he said that her allegations were flimsy and
minor, and the sort of behaviour that a wife should be expected to put up with.

● As a rare defended case, it picked up media attention. This expressed sympathy for Mrs
Owens because if she could not establish one of the conduct based facts, then without
his consent she would have to wait 5 years from leaving him in 2015.

● Mrs Owens appealed at the CoA but was unsuccessful.
● She then went to the SC - they need to be convinced that the family court judge has

misunderstood and misapplied the law.
● Was dismissed, but Lady Hale said he was overbearing and that the way in which he

had humiliated Mrs Owens was tantamount to domestic abuse.
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Family Law: DVPN/Os Comparison

DVPN DVPO

What do they do?
What provisions can
be included?

They are designed to deal with
the problem that an abuser
might be arrested and charged
by police and then is normally
released: they prevent cases
where the abuser returned to
the victim and assaulted them.
The notice will prohibit the
individual from molesting the
victim and can exclude them
from entering the house where
the victim lives.

The order will prevent the individual
from molesting the victim and can
prohibit them from entering the place
the victim lives.

Who issues a
DVPN?

Police have the power to issue
DVPNs.

N/A

Who can apply for a
DVPO?

N/A The police.

What are the
grounds?

The authorising police officer
must have reasonable
grounds for believing that
violence has been used or
threatened and that a DVPN is
necessary to protect the
victim. These requirements
are broadly drawn.

They can only be made if the
parties are 'associated
persons'.

2 conditions: (Crime and Security
Act 2010, s 27)

1) the court must be satisfied on the
balance of probabilities that P has
been violent towards, or has
threatened violence towards, an
associated person.

2) the court must think that making
the DVPO is necessary to protect
that person from violence or a threat
of violence by P.

The court must consider: the welfare
of any person under 18 whose
interests are relevant to the making
of the DVPO; and any opinion of the
person for whose protection the
DVPO is made or other associated
people who live in the premises to
which the provision would relate.

What is the duration? 48 hours. 14-28 days.

Is the consent of the
victim required?

No - the officer must take
reasonable steps to consult

No -  the court may make a DVPO in
circumstances where the person for
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