
MERITS VERSUS JUDICIAL REVIEW DISTINCTION 
Judicial review is concerned with the legality of a decision, where as merits review is 
concerned with the fact finding of the decision maker. 

Power of Substitution / Remedies 

The AAT has the power to stand in the shoes of the decision maker under s 43 and make 
the correct and preferable decision: Drake ’s  Case . At common law, a court exercising 
judicial review jurisdiction can quash the decision under review, but cannot make a 

substitute decision. However, unlike the AAT, the courts can give a declaratory, 
mandatory, or prohibitory order.    

Costs 

There are no costs orders under the AAT (as opposed to judicial review). Thus this 
eliminates the burden of an adverse costs order. Under s 69 the AAT has no general 
power to award costs and thus most parties must pay individual costs. There are some 

limited exceptions to this.  

Informal 

According to s 31(1) of the AAT Act,  the procedure is at the discretion of the Tribunal and 
to be conducted with little formality and there are no rules of evidence to be complied with 
such as hearsay. As opposed to the court system whereby evidence rules need to be 
strictly adhered to and the outcome of cases is influenced by evidence.  

Standing 

Public interest groups can acquire standing in the AAT if an interest in their objects clause 
is affected. However under Judicial Review the courts are generally reluctant to afford 

standing in these circumstances. 

ADVANTAGES VERSUS DISADVANTAGES 

Judicial Review (ADJR) 

Advantages: 
Access to reasons 

Errors of law are reviewable 
Swift interlocutory relief 
Final determination 
Orders as to costs 

Disadvantages 
Expensive  
Standing requirements 
No merits review available 

Legalistic 
Formalities 
Must have a reviewable decision 
Delays 

AAT 

Advantages: 

Can consider fresh evidence 
Access to reasons 
Non-legal experts  
Merits review 

Less formal 
“Stand in the shoes of the original decision maker” 
Disadvantages: 
Specific enactment must give jurisdiction 

No costs orders – thus parties must bear costs 
Delays 

Ombudsmen 

dvantages: 
Inexpensive 
More flexible remedies are available 

Merits review 
Dispute resolution mechanism 

Face saving for parties
Increased information resulting 

Disadvantages: 
Outcome is non-binding 
Excludes Ministerial acts 
Limited to administrators 

Discretionary  

INTRODUCTORY MATTERS 

Introductory Statement 

STEP 1: What is [client] seeking to challenge? 

Decision, report, initial investigation? Is the client seeking judicial review or merits review? 

STEP 2: What jurisdiction / Acts are we looking at? 

Broadly a Qld / Cth divide b/w JR Act and ADJR Act, respectively. These deal with 
judicial review. However, the AAT hears appeals (if empowered to do so by relevant act) 
from tribunals and has the power to conduct merits review.   

Right to Reasons 
Common Law 

Issue: Can [client] get reasons under CL? 
Rule: No CL duty on administrators to give reasons (Pub l ic  Serv ice  Board  o f  NSW 

v  Osmond ). 
Analysis: As no CL duty, it is advised that [client] seeks reasons under AAT Act or ADJR 
Act.  
Cases: 

Pub l ic  Serv ice  Board  o f  NSW v  Osmond : P wanted to know why he did not get a 
promotion. CA held: Kirby J stated that administrators under duty to give reasons. HC 
held: No duty to give reasons. Gibbs CJ said this is unfair, but the court cannot change 
CL here – up to the Parliament.  

Counter-factual: Cypressva le  v  Reta i l  Shop Leases  Tr ibuna l :  Fitzgerald 
indicated that times have changed and the D was required to give reasons at least on the 
grounds of procedural fairness.  

Statute 

General: 

Issue: Can [client] get reasons under statute? 
Rules: Reasons available pursuant to s 28(1) AAT Act / s 13(1) ADJR Act. NOTE:  
Analysis:  

• It must be noted that the AAT Act takes priority over the ADJR Act because s 13(11)(a)
ADJR Act excludes ‘reasons’ being sought under the ADJR Act if it is a ‘decision’ to 
which s 28(1) AAT Act applies.

• As such, it is logical to first examine if [client] would be entitled to ‘reasons’ under the 
AAT Act. If [client] is entitled to reasons, then there is no need to examine any 

entitlement under the ADJR Act. However, if [client] is not entitled to reasons under the 
AAT act, then the ADJR Act will be examined. 

• Now see below sections as per needs.

Applying under AAT Act 

Pursuant to s 28(1) AAT Act, [client] will have a right to reasons if the following 5 

conditions are satisfied:  
1. Jurisdiction: Decision must be reviewable by the AAT: s 28(1) AAT Act (Cth)

Analysis: Satisfied as [decision-maker’s] decision reviewable under [insert 
Act/regulation] 

2. Standing: Person’s interests must be affected by the decision:  s 28(1) AAT Act (Cth)
Analysis: Satisfied as [client’s] interests are adversely affected. In particular, their 
[financial interests/ welfare / reputation] is directly affected. 

3. Timing: Application must be made within the prescribed time limits: s 28(1A) AAT Act

(Cth); and 

Analysis: [Client] must apply within 28 days if decision notified by writing / Within
reasonable time if not notified in writing. Regardless, apply immediately.  

4. Application: Person must make a written application requesting the decision-maker to 
provide written reasons: s 28(1) AAT Act (Cth)

5. Refusal: Person is not precluded from making a request because reasons have alread
been given: s 28(4) AAT Act (Cth). 

Applying under ADJR Act 

Pursuant to s 13(1) ADJR Act, [client] will have a right to reasons if the following 
conditions are satisfied:  

1. Jurisdiction: Decision must be reviewable by the Federal Court: s 13(1) ADJR Act
Analysis: Satisfied as [decision-maker’s] decision reviewable under s5(1) ADJR Act, 
as it is a ‘decision’ of an ‘administrative character’ made “under an enactment” 

2. Standing: Person aggrieved:  s 5(1) ADJR Act (Cth)

- defined in s 3(4) as “a person whose interests are adversely affected by a 
decision or determination”. Applicant must show a ‘special interest’, or a 
‘grievance which will be suffered as a result of the decision complained of 
beyond that which he or she has as an ordinary member of the public’. Ellicot

J in Tooheys  v  M in is te r  fo r  Bus iness  A f fa i rs  (1981)  (FC) .
Analysis: Satsified as [client’s] interests are adversely affected. In particular, their 
[financial interests/ welfare / reputation] is directly affected. 

3. Timing: Application must be made within the prescribed time limits: s 13(5) ADJR Act

(Cth); and 
Analysis: [Client] must apply within 28 days if decision notified by writing / Within 
reasonable time if not notified in writing. Regardless, apply immediately. 

4. Application: Person must make a written application requesting the decision-maker to

provide written reasons 
5. Refusal: Person is not precluded from making a request because reasons have alread

been given 

Overall, it is likely [client] will be granted reasons if they request within the time limit.  

Grounds for Refusal:  

Procedural Refusal: Decision maker may refuse to give reasons if there is no entitleme
due to time or standing issues: s 28(1AA) AAT 
Public Interest Refusal: Decision maker may refuse to give reasons if it would prejudice
the public interest: s 28(2) AAT / s 14 ADJR. 

• TEST: Balance administration of justice versus harm to nation or public service
1. The administration of justice should not be frustrated by the withholding of

information 

2. Harm should not be done to the nation or the public service through the 
disclosure of information contrary to the PI (whether by its content or because it
belongs to a particular class of docs e.g. cabinet docs) 

Review of Refusal 

Can apply for a review of the refusal under s 28(1AC) AAT / s 13(4A) ADJR. 

Freedom of Information 
Common Law 

Issue: Can [client] obtain access to documents under CL? 

Rule: No CL right to access, possible exception through the process of discovery and 
interrogatories in legal proceedings – but otherwise no right of access. Even if such 
access were required in legal proceedings, access may be reistsed by the Executive in 
reliance on its prerogative right of public interest immunity. 

- the courts will decide whether immunity from disclosure arises - Sankey  v
Whi t lam (1978)  (HC)

Analysis: As no CL duty, it is advised that [client] seeks reasons under FOI Act.  

Statute – Freedom of Information Act 1982 (Cth) 

General: 
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