
Week 1 - Introduction; History & Nature of Equity 

Textbook: Chapters 1 -4 (pages 3-80)  

 
Question 1.  
Imagine you return home this evening and you are asked by a friend or family 

member what you are studying this semester. When you reply you are studying 

equity and trusts, they are VERY INTERESTED and ask for a (detailed) explanation 

of what is ‘equity’ and what is a ‘trust’, and what is the relationship between the two 

concepts? (p.3) 

 

Equity- is a rectification of law in so far as law is defective on account of its generality. 

Equitable man is one who chooses and does equitable acts and is not unduly insistent 

upon his rights, but accepts less than his share, although he has the law on his side. 

Such a disposition is equity: it is a kind of justice, and not a distinct state of character. 

(1.3) 

 

Trust- is an arrangement of property in which the technical ownership is vested in one 

or more persons who are to hold, administer, or otherwise deal with the property, as 

may be directed, for the benefit of some other person or persons to whom the property 

beneficially belongs. (1.19)  

 

Relationship- trust is for the benefits of the property holder, where equity involves a 

kind of justice in relation to the law.  

Maitland- of all the exploits of Equity the largest and most important is the invention 

and development of the Trust.  

 

Question 2. 
Explain the concept of the ‘common injunction’. What was the impact of the Judicature 

Act 1873-75 on the common injunction? (p.15, 21) 
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The common injunction- effect was to order the plaintiff at common law to 

discontinue proceedings or, if a verdict at common law had already been obtained, to 

prevent it being enforced. 

 

A defendant at common law proceedings could obtain a common injunction if it could 

be established that the plaintiff’s enforcement of common law rights was such as to 

amount to having acted unconscientiously.  

 

Common law injunction effectively challenged the authority and, in a restricted sense, 

the validity of the decisions of the common law courts.  Great procedural difficulties 

continued to impact negatively on the Court of Chancery.  

 
Judicature Act- Great procedural difficulties continued to impact negatively on the 
Court of Chancery.  
 
 
Judicature Act 1873- abolished the historic courts of common law and equity.  
 
 
Section 3- provided for the establishment of ‘one supreme court of Judicature of 
England’. This new court had two parts. 
 
 
Section 24- empowered judges of the new court to give effect to both common law 
and equitable principles irrespective of the division of the court which they were 
assigned. 
 
 
Section 25- revolved lack of clarity and uniformity in the law.  
 
 
Question 3a.  
What are equitable maxims? What is their purpose? Are they binding? What are 
some examples you have already seen in property law? P. 33 
 

The maxims of equity are the basic principles upon which the rules of equity have 
been established. They are not independent of one another and often overlap. The 
maxims of equity reflect and represent fundamental moral ideas or themes that lie at 
the heart of equitable jurisdiction.  
 
Maxim- is to provide general principles as points of departure, and not to capsule 
answers to specific problems.  
 
Corin v Pattin- the maxims of equity are not a specific rule but it is a broad theme.  
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MAXIMS 
 
1.Equity will not suffer a wrong to be without a remedy  
In 17th century equity (property) - at common law a borrower forfeited mortgaged 

land if there was a failure to repay the loan. Equity responded to this by recognising 

the equity of redemption that allowed the borrower to reclaim the land when the loan 

was repaid even if the payment occurred after the due date. 

 

2.Equity follows the law  
o Equity recognises legal rights, titles and instruments and has developed its own 

doctrines by analogy with those of the common law o However, many of the 

remedies are designed to correct defects in the law o e.g. Where a trustee holds 

legal title to property, equity recognises the trustee as the owner in the legal sense, 

but will nevertheless enforce the equitable rights of the beneficiaries over the trust 

estate  

 
3. Where the equities are equal, the first in time shall prevail 
 

4.One who seeks equity must do equity 
Those seeking equitable relief must do so on the condition that they fulfil the legal 

and equitable obligations imposed on them in the circumstances of the dispute o 

Plaintiff must act in a conscientious, reasonable and fair manner in all matters 

related to the issue before the court o If not, a court of equity may refuse to consider 

a claim o e.g. A plaintiff seeking specific performance (Equitable remedy) - o Must be 

ready, willing and able to perform their obligations under the contract, if the remedy 

is to be granted and o Must not have engaged in any form of conduct which 

breaches equitable principles, including unconscientious conduct 

 

5.He who comes to equity must come with clean hands 
If a plaintiff has acted wrongfully in regard to the matter before the court, court will 

refuse to provide a remedy o The 'unclean conduct' must bear some relationship or 

establish sufficient connection to the dispute, although it need not amount to 

something legally wrong o Plaintiff is guilty of some 'impropriety' - In the legal sense, 

not the moral sense, but does not need to be illegal o  

3 of 156



6.Delay defeats equity 

 

7.Equality is equity 
Provides proportional equality/fairness o Aims to ensure that if a plaintiff is awarded 

equitable compensation, it is fair and just compensation for both plaintiff and 

defendant o Equity does not seek to punish, merely to achieve justice between the 

parties 

 

8.Equity will not assist a volunteer  
Equity will not make its remedies available to a plaintiff who has not given 

consideration/value o e.g. A plaintiff will not be granted specific performance of a 

promise, for which no consideration has been paid o "Equity will not give something 

for nothing" o Consideration does not need to be money, but may take the form of 

services, goods or even a signature on a deed 

 

9.Equity looks at intent rather than form 
Courts of equity make a distinction between matters of substance and matters of 

form o Substance - The intentions of the parties in regard to those rights and 

obligations o Form - Formal statement of the parties' rights and obligations as set out 

in a document o If a court finds that insistence on the form (Contract) will defeat the 

substance (Intentions of the parties), then equity will not allow a party to insist on the 

rights set out in the document o e.g. Where a vendor fails to complete on the day 

fixed for completion, at common law the vendor would be in breach of contract, but in 

equity, it will suffice if the vendor is ready to complete within a reasonable time after 

such day (Solomons v Halloran (1906)) 

 

10.Equity looks on that as done which ought to be done 
e.g. Where a contract requires something to be done, equity will proceed as if the 

thing were already done, in order to prevent injustice to one of the parties o Where A 

has agreed to take a lease for valuable consideration and the consideration has 

been paid, if the other party, B, refuses to complete the lease, equity will treat A as if 

he were a lessee (Walsh v Lonsdale (1882)) o Applicability is limited to 

circumstances where that which ought to be done can actually be done o Volunteers 

are unable to take advantage of such maxim.  
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11.Equity acts in personam  
At common law, a person who holds legal title to property has rights in relation to 

that property against the whole world o In equity, equitable rights are only 

enforceable against a particular person (In personam) o e.g. Because the proprietary 

rights of a beneficiary under a trust were not recognised under common law, the only 

person against whom the beneficiary can take action in regard to an infringement of 

these rights is the trustee 

  
Question 3b.  
Explain the exclusive, concurrent and auxiliary jurisdictions of equity, and give 

examples of each. (p.32)  

 

Exclusive- refers to matters in which equity has ‘an exclusive cognizance because no 

relief can be obtained at common law. The best illustration relates to the obligations 

arising under a trust. (things that don’t exist under CL, like fiduciary duty, breach of 

trust, etc → try to get an account of profits) 

 

Concurrent- refers to matters in which both equity and common law courts would 

have jurisdiction to make orders. An example here concerns the enforcement of a 

contract where the primary equitable remedy is the order for specific performance and 

the common law remedy is an order for damages. Thus, equity’s concurrent 

jurisdiction is one that supports common law rights. 

 

Auxiliary- is also an instance of equitable jurisdiction in support of common law rights. 

It is exercised when a person goes to equity ‘merely in order to obtain its assistance 

in proceedings which they are taking or about to take to courts of law. 

 

Question 3c. 
Compare and contrast the views of the judges in Harris v Digital Pulse Pty Ltd (2003) 

56 NSWLR 298 (see reading 3.1 in Casebook) in relation to the so-called ‘fusion 

fallacy’ issue? Which of these views do you prefer? (p.52) 
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Meagher, Gummow, Lehane- a fusion fallacy arises when the decision reached in a 

particular case is one that could have not been reached under the separate system of 

courts that existed before the judicature system reforms were enacted. 

 

Heydon JA-selecting a remedy from the common law range of remedies which a court 

of equity administering the law relating to equitable wrongs before the introduction of 

the judicature system would not have administered; and the modification of principles 

of one branch of the law by introduction of principles from another.  

 

Mason P- suggested that the rationale for exemplary damages in tort law could be 

applied by analogy to equitable wrongs and characterised this approach as an 

example of ‘fusion by fallacy’ with the law of torts. 

 

Spigelman CJ- stressed that if ‘fusion by analogy’ was to be used, the appropriate 

analogy was with contract law where exemplary damages are not available.  

 

Heydon JA- also suggested that such a view, if based upon the view that the fusion 

of the courts allowed the new single court to award common law remedies for breach 

of equitable obligations, amounted to a ‘crude fusion fallacy’. Furthermore suggested 

that the High Court could change the law in the way suggested by Mason P. 

 

Although the decision of Harris rejected the availability of exemplary damages for 

breaches of fiduciary obligations, Mason, Carter, Tolhurst note that the approach of 

the whole court was…. Refreshing in its willingness to debate whether a contractual 

or tortious analogy was closer, rather than regarding  

 

Question 4a.  

What is the nature of the interest of a beneficiary under a bare trust, or in an 

unadministered estate? See CGU Insurance Ltd v One.Tel Ltd (in liq) and 

Commissioner of Stamp Duties (Queensland) v Livingston. (p.68, 69, 70)  
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At what point does someone get a proprietary interest in the estate? Your right as a 

beneficiary is a ‘shows in action’ and only can tell the trustee/executor to do their job, 

Same right as a beneficiary to a trustee. No proprietary interest, not sure if there is any 

property left for you  

 

Right to beneficiary Nature of interest for a bare trust (CGU Insurance Case) 

The High Court said that the trustee has no interests in the trust assets other than 

those which exist by reason of the office of trustee and the holding of legal title. Further, 

the trustee of a bare trust has no active duties to perform other than those which exist 

by virtue of the office of the trustee, wirth the result that the property awaits transfer to 

the beneficiaries or await is some other disposition at their direction.  

 

Was it a policy decision? There are so many other ways to deny her (apparently) 

 

Right of beneficiary in unadministered estate (Commissioner of Stamp Duties 

Case) 

The right considered is that of a person who is to inherit property following the death 

of another person between the date of death of the deceased and the administration 

of the estate.  

 

Facts 
In the CASE, the plaintiff was entitled to one third share in the residue of her husband. 

She was unadministered and the stamp was not official. Issue was whether she had 

an equitable interest in the property. If she did, the stamp was entitled to levy 

succession duty. 

 

Right of beneficiary unadministered estate 

The beneficiary's right is not an equitable interest in the context of administration of 

deceased estates. All the beneficiary has is the power to compel the executor to 

properly administer the estate. The executor has all property rights. However, the 

beneficiary’s right to compel the executor to properly administer the estate carries with 

it the right to receive property once the estate is administered.  
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Question 4b.  
Describe the various categories of ‘equitable interests’. Are these categories always 

consistent? See Latec Investments Ltd v Hotel Terrigal Pty Ltd. Why are the 

classifications important? (p.75) 

 

The expression equitable interest means a right in equity that is proprietary in nature. 

 
Personal equity- refers to a right of access to a court of equity. There is nothing more 

than a right to seek equitable remedies. Eg. the right to set aside a transaction on the 

ground of vitiating factors such as misrepresentation, undue  

influence or unconscionability is classified as equity.  

 

Latec Investments Case 

 
Mere Equity- Kitto J- described it as a right ancillary to the recognition of an equitable 

interest. The fact that a mere equity may lead to an equitable interest is what 

distinguishes a mere equity for a personal equity.  

 

Young, Croft and Smith state that a mere equity is ‘recognised where a person is in a 

position to make a claim to a court of equity which, if successful, will entitle the person 

to an equitable interest’. 

 

The utility of classifying equitable rights as equitable interests, mere equities and 

personal equities is contested. Wright has argued that the classification of dangerous 

and leads to too much ‘attention being placed upon the labelling of the equitable 

interest over the more essential question of what are the attributes of that interest.  

Hepburn defends the classification of what equitable rights are on the basis that it 

‘provides structural guidance for the assessment of distinctive forms of 

unconscionable conduct and the application of appropriate equitable relief. 
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Question 5. 
Jane died in 2006. In her will Jane left her house in Drummoyne to Bert for life with a 

remainder to Grace. At the time of Jane’s death, Grace was an undischarged 

bankrupt. In 2010, even though not all her creditors had been fully repaid the 

amounts owing to them, Grace was discharged from her bankruptcy. Two months 

ago the administration of Jane’s estate was finalised. Last week, Bert died leaving 

his whole estate to Wendy. 

Grace seeks your advice as to who is entitled to the remainder interest in the 

Drummoyne property. (p.74) 

1.Jane → Bert → Grace (undischarged bankrupt) 

2.The moment Jane dies, Grace’s chose in action goes to a trust. 

3.Grace can get access to the trust when she pays off all the debt from the 

Bankruptcy (discharged from bankruptcy).   

4.Wendy and Bert have no relationship to the trust ,whatever the trust has paid off 

the bankruptcy debt, the rest will go to Grace.  

Issue: Whether Grace was entitled to the interest because she was bankrupt at the 

time of Jane’s death.  

Authority: Bankruptcy Act – if a property is left to you, and you’re bankrupt, it is 

divisible upon your creditors. Schultz Case HCA.  

When Jane died, Grace had no legal or equitable interest in the property, but did 

have an interest in ensuring it was remained. The remainder interest would vest in 

the official receiver. The right of a beneficiary in an unadministered estate will vest in 

the official receiver in the case of the beneficiary being an undischarged bankrupt. 

(Queensland stamp case as above) 

116 (1)(a) of the Bankruptcy Act stipulates that ‘property divisible amongst the 

creditors of the bankrupt includes all property that belonged to or was vested in a 

bankrupt at the commencement of the bankruptcy or has been acquired or is 

acquired by him or has devolved or devolves in him after the commencement of the 

bankruptcy and before he is discharged.’ Such property is described as ‘the property 

of the bankrupt’ (s5(1)).  
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s5(1) “property is defined to mean ‘real or personal property’ or every description 

whether situate in Australia or elsewhere and includes any estate, interest, or profit 

whether present or future, vested or contingent, arising out of or incident to any such 

real or personal property.’   

      

Bankruptcy v Shultz (1990) 170 CLR 306: HC of Australia ruled that even though the 

remainder interest took affect only after Schultz was discharged from bankruptcy, it 

nevertheless vested in the official receiver because the chosen in action arose at the 

time Schultz was an undischarged bankrupt. Schultz did not at the time of the tester 

Testatrix’s death have any legal or equitable interest in any of the assets of the 

tested Testatrix’ s estate. But did have the right to see that the estate was properly 

administered.  

Schultz had the expectation of gaining a property interest after administration of the 

estate was completed. When the remainder interest in the house took effect, it 

vested in the official receiver, not Schultz, even though Schultz had by then been 

discharged bankruptcy. This was because what was vested in the official receiver on 

the date of the Testatrix’s death was the chosen in action and the ‘expected fruits of 

the chosen of action’.   

Re Hemming (dec’d); Raymond Saul & Co (a firm) v Holden: In that case, English 

bankruptcy legislation stipulated that a bankruptcy estate included any chosen in 

action that were vested in the bankrupt as at the date of bankruptcy. This mean that 

that trustee in bankruptcy was entitled to receive the property bequeathed the 

bankrupt even though like Schultz had been discharged from bankruptcy at the time 

the estate was fully administered.   
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