
Trusts Lecture Notes 
Lecture 1 04/10/19 

The History of Equity and the Trust 
 

Anything capable of being owned is capable of being co-owned. Whenever there is co-
ownership, there is a trust that governs the relationship between the owners.  
 
What is a Trust?  
Not limited to land, any sort of co-ownership of any sort of asset.  
Ownership as a bundle of sticks to be shared and given out. 
Property rights can be  

- Rights associated with control 
- Rights associated with enjoyment  

Separation of these two types of rights is a key characteristic of the trust; a trust is where 
one set of people controls an asset for another set of people who enjoy it  
The trustee has legal ownership rights and are the owner of the property in the eyes of the 
common law; control and manage the asset including decisions to sell BUT have legal duty 
to exercise control to the benefit of the beneficiary 
The beneficiary has equitable ownership rights; right to enjoy the value 
There is an interesting power dynamic as trustee can have a lot more power despite some 
restrictions in place. Hard to remedy if beneficiary is unaware as trustee has control over all 
the paperwork and no register of trusts so may not know for whom the asset is being 
managed 
 
History of the Court of Chancery 
1066L unified Norman system of law replaces tribal custom  
12thc. King’s Bench and common law created by Henry II to hear cases that apply common 
law 
Common law was based on the writ system; categories of legal actions which your 
complaint had to fit under; Chancery would sell you a writ that suited and you could then 
serve it to the defendant obliging them to turn up to court 
Writs were initially drafted on a case by case basis so new ones constantly drafted 
However, Chancery fell into habit of copying writs and finding best match; standard writs 
developed, inevitably leading to some formalisation and lack of specificity 
King’s Barons in control of local feudal courts began to be concerned this would eat away at 
their power as no separation of powers and people preferred going to the common law 
court and novel cases allowed the Chancery to write its own jurisdiction  
Provisions of Oxford 1258; Henry III was King and struggling to fund wars so raising 
taxations. Barons said they’d only support him if he agreed to their term. He agreed and the 
provisions ended the absolute monarchy, set up the Privy Council and provided that you 
could no longer create new writs unless approved by the Privy Council. The existing writs 
became fixed, a set of common law claims crystallised.  
Sometimes the basic standard would lead to hardship; no access to justice in Royal courts if 
novel case and even if you could, corruption  
King retained ultimate power to do justice in a particular cae 
If claimant was unsuccessful, he could petition the King for a remedy on the basis he wasn’t 
fairly treated 
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This became popular and too much work 
In 1474 you could also petition the Chancellor and his government department  
Over the years this turned into the Court of Chancery  
Rules emerged from similar cases being dealt with  
These became known as equity 
This was never deliberate, started as a dispute resolution service in difficult cases 
Up until 1673, no specific rules were applied and Chancellor was almost always from a 
religious background, a bishop, deciding merits of case on basis of his personal morality 
GAP: Seiden quote 

‘Equity is a roguish thing. For Law we have a measure, know what to trust to; Equity 
is according to the conscience of him that is Chancellor, and as that is larger or 
narrower, so is Equity. ‘T is all one as if they should make the standard for the 
measure we call a ‘foot’ a Chancellor’s foot; what an uncertain measure would this 
be! One Chancellor has a long foot, another a short foot, a third an indifferent foot. 
‘T is the same thing in the Chancellor’s conscience.’ 

 
In 1673, lawyers took over Chancery. From this point onwards, Lord Chancellors were 
lawyers and not ecclesiastics and the system changed, no longer varying according to 
conscience of the individual.  
Principles began emerging. 
One notable Chancellor responsible for this was Lord Elvin (early 19thc.). 
Equity wasn’t completely separate; it was a gloss on the common law, mitigating the effect 
of a harsh blanket common law rule 
Problem: potential different outcomes 
Earl of Oxford Case 1615- concerned the validity of an injunction a party obtained at CL and 
if it was enforceable as Chancery thought it was unconscionable 
Simultaneously context of political rivalry between Lord Chancellor and Lord Coke 
What was found was that where there is conflict between law and equity, equity prevails 
Reaffirmed in the Judicature Act 1873 s35(11) and Senior Courts Act 1981 s49(1) which 
merged the courts into one system 
 
History of the Trust  
Evolved out of the ‘use’ 
The ‘use’ came about as a way of dealing with less fair aspects of property law in the 
medieval period e.g. 

- Couldn’t leave land to whoever you wanted in your will but forced heirship 
- No one could manage land for you and protect your rights in court if you were away 

and someone wanted to seize your property 
To avoid these, lawyers developed the ‘use’ 
It exploited the fact that although you couldn’t will property, there was no restriction on 
lifetime property transfer 
The use allowed not to give land away absolutely but:  

- Land could be conveyed to a feoffee to hold it for the use of the cestui que se; aka 
would hold the land for the use of another 

- Feoffment: transfer of land 
- Feoffee: transferee 
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- Cestui a que use le feoffement fuit fait: the person for whose benefit the transfer 
was made 

o E.g. Sir John conveys land to friend James ‘to the use of Sir John and then 
after his death and his children’ 

o James is feoffee, the legal owner, looking after it for use aka benefit of John 
and his children  

What if there was a dispute or the relationship broke down? 
At common law, there was no resolution as it did not recognise the cestui’s right over the 
feoffee as you only had legal ownership rights 
As far as CL was concerned, feoffee was the owner 
From the 14thc. the Chancellor did recognise these rights and e.g. forced feoffee to enforce 
the promise and later extended this over third parties (not only against original feofee but 
whomever he transfers the land to also) 
Equity did not override the common law 
Chancellor didn’t deny feoffee was the legal owner, simply said this isn’t the full picture 
Because transfer imposed the obligation, he has to stick to it and use legal right to cestui’s 
benefit (equitable ownership) 

- Allowed to bypass forced heirship 
- Allowed to bypass lack of protection upon absence 

Feoffee- legal ownership 
Cestui- equitable 
 
The use enabled evasion of feudal incidents aka Lord’s entitlements to receive payment 
when tenants died and their son would have to pay the Lord 

- Land passes father to son upon death = by descent = you pay 
- If transfer not by descent = no pay 
- Land held by feoffee for father and son, then transfers to son upon death and land 

held only for son = transfer but not by descent, father can also oblige legal title to 
also pass on = no feudal incidents 

 
Due to this remedy there was loss of Crown revenue 
Henry XIII passed Statute of Uses 1535 which would stop evading feudal taxes by saying 
uses were ‘executed’ 
If a use was created, it didn’t split property legal/ equitable ownership but instead would 
confer full legal possession directly to the cestui 
Effect wasn’t what was originally intended 
They did benefit from the property but got full legal ownership as well  
Use was executed aka carried out  
Even though ownership was split, cetsui got all real value, a direct gift  
Thus, it could no longer evade feudal incidents 
 
Emergence of the use upon a use thanks to lawyers, potentially as a drafting error 
A chain of uses 
Instead of saying ‘to A to the use of B’ you’d add an extra person ‘to A to the use of B who 
holds it to the use of C’ 
The original version was executed and A was out of the picture 
Real beneficiary was at the end of the chain  
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- Initially the first use was executed and the second was void 
- In time, first was executed and second was upheld 

The new version (end of 16thc.) was then upheld by Chancery, initially only when not 
depriving Crown of revenue 
Tenures Abolition Act 1660- no taxes aka no loss aka all uses of use valid  
Chain was constructed according to who you wanted to have which type of tite 
 

- E.g. ‘to John to the use of Charles to the use of Robert’ 
o Legal to Charles 
o Charles compelled to use for benefit of Robert 

- Unto and to the use of Charles to the use of Robert’ 
o Charles both foeffee and cestui of first sue 
o Drops out of picture as foeffee but remains cestui  

 
Over time, the use upon use became the trust  

- ‘to Charles on trust for Robert’ 
 
Characteristics of the Modern Trust 
A person holding legal title to an asset for a person who holds equitable title 

- Express trusts: created intentionally by an act or declaration of original owner of 
assets aka the settlor (or testator/testatrix (will), founder, donor (charity)) 

- Imputed trusts: Sometimes court or statute will imply a trust when unconscionable 
for someone with legal title to keep property for themselves 

- No limit on number of beneficiaries, settlors 
- Trustees (legal owners) limited to 4 in the case of land Trustee Act 1925 
- Same person can be S, T and B e.g. husband holding property on trust for himself, his 

wife and his children after his death  
o Exception: if you only have one person involved aka one owner of asset, we 

do not say they hold the property on trust for themselves, don’t separate 
titles when property unified. He has the legal beneficial title aka absolute 
owner 

- Trust property can be any estate or interest including intangible property  
- Trustee normally holds legal title but you can have a chain of trusts and property can 

be only equitable; their title is then also only equitable. Same applies to property 
created via wrong formalities e.g. equitable lease 

- Varied nature of beneficiaries’ rights, allows trust to be flexible 
o Beneficiaries can enjoy property but this may take different forms e.g. assets 

from stock sales, living on property OR income from rent 
o Beneficiaries to same asset can be granted different form of enjoyment e.g. 

one gets capital assets, one gets proceeds of sale, one during lifetime and 
one after death, can divide forms of use between them after some time, one 
can have a fixed right 

- Beneficiaries have quite significant powers to enforce equitable rights over trustee 
to ensure fulfilment of obligations EXCEPT not against bona fide purchaser (‘equity’s 
darling’) 
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- A trust must have (potential) beneficiaries or be for a charitable purpose NOT for an 
abstract purpose 

 
Maxims of Equity 
Trusts have fixed rules and precedents; need certainty for use in finance 
The maxims are vague guiding principles Court of Chancery used to follow in using judicial 
discretion ad still referred to today 
No definitive list and may be contradicting thus not necessary to apply 

- Equity treats as done that which ought to be done; assumes a party behaved 
correctly e.g. equitable lease where it recognises lease was intended and simply 
missed some formal requirements 

- Equity will not suffer a wrong without a remedy 
- Equity is equality; must say how beneficiaries will share asset or it will assume equal 

split 
- They who come in equity must come with clean hands; may be denied remedy 
- Delay defeats equity e.g. If you lead D to believe you will not have a claim you may 

be denied it 
- Equity acts in personam; as a beneficiary you also have rights against 3rd parties 

however 
- Equity follows the law; it has mirrored it but doesn’t actually follow it since it prevails 

in conflict 
- Equity looks to substance rather than form; will follow intent over formalities 
- Equity will not allow a statute to be an instrument of fraud 
- Equity will not assist a volunteer; if asset given as gift in trust rather than right 

transfer and something goes wrong, won’t always step in as beneficiary is only a 
gifted volunteer, not unconscionable to deny them what they didn’t have 

- Where the equities are equal, the first time prevails 
Cases decided on merits but these can guide.  
 
Assessment  

- 100% exam 
- 3 hours + 15 minutes reading time 
- 4 problem Qs and 4 essay Qs: choose 3 in any combination incl. all of one type 
- Statutory materials provided 
- Mock in term 2 
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Lecture 2 .10.19 
  Definition, Function and Classification of Trusts 

 
Trusts: to define or describe? 
Trusts are very hard to define. The dynamic  and flexible nature of the subject means that a 
simple, perfect definition or exact set of characteristics doesn’t exist.  

o Gary Watt 
o “A private trust is the legal relationship between the formal owner(s) of 

assets (‘the trustee’ or ‘trustees’) and the beneficial owner(s) of those assets 
(‘the beneficiary’ or ‘beneficiaries’). The hallmark of the trust is that every 
trustee is obliged in equity to employ every incident of their formal (typically 
‘legal’) ownership for the exclusive benefit of the beneficiaries, although a 
trustee might himself be one of the beneficiaries” 

§ This is more of a description of key characteristics than a definition; 
others may focus on other elements, these aren’t finite and don’t 
immediately (de)classify something as a trust 

§ Even more complicated if you have a trust combined with e.g. a 
contract or a power 

o Hague Convention 1985 
o “For the purposes of this Convention the term ‘trust’ refers to the legal 

relationship created – inter vivos or on death – by a person, the settlor, when 
assets have been placed under the control of a trustee for the benefit of a 
beneficiary or for a specified purpose. A trust has the following characteristics 
– a the assets constitute a separate fund and are not part of the trustee’s 
estate; b title to the trust assets stands in the name of the trustee or in the 
name of another person on behalf of the trustee; c the trustee has the power 
and the duty, in respect of which he is accountable, to manage, employ or 
dispose of the assets in accordance with the terms of the trust and the special 
duties imposed upon him by law. The reservation by the settlor of certain 
rights and powers, and the fact that the trustee may himself have rights as a 
beneficiary, are not necessarily inconsistent with the existence of a trust.” 

§ Concerned with conflict of laws 
§ Perhaps most notable definition attempt, harmonious, in theory 

capable of being applied in any jurisdiction  
§ Prompted by civil law countries rather than England who don’t have 

legal/ beneficial title split as they wanted to be able to recognize trust 
situations despite different domestic concepts. They interpreted/ 
gave effect to things like trusts in different ways so HC tried to 
mitigate this inconsistency 

§ Tried to establish bare bones 
§ Definition introduces some new ideas 

• Assets constitute separate fund, not part of trustee’s estate; 
this is absolutely vital 

• Trustee is manager of assets, has legal title but no enjoyment. 
His creditors or inheritors shouldn’t also. They are ring fenced, 
not available as part of his other assets. 
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• What is on trust isn’t part of general fund so cannot be willed, 
accessed by creditors if he goes bankrupt etc. E.g. sum of 
money put in separate account.  

• If we are looking to see if a trust is formed, one of the things 
we look for is a separation clause in the agreement. 

• Have then continuing duty to ensure separation continues 
once trust is up and running/ If not, you are breaching trust 

o Assets are however available to creditors of 
beneficiaries if they go bankrupt as the had a fixed 
share under the trust 

• Trust doesn’t have its own legal personality. Not like a 
company, an entity which can sue/ be sued in its own way. 
Trustee has legal title. If there is problem with trust assets/ 
management of assets and third party gets involved, it is right 
of trustee to enforce property rights in court aka sue or be 
sued. If someone steals trust assets, it is for trustee to come to 
court and enforce rights. 

• Sometimes having trustee with legal title may not be 
appropriate. For example, you may have an entire portfolio of 
investments. If your trustee isn’t an investment manager, their 
expertise elsewhere, rather than constantly sinking outside 
investment manager advice, it may better to transfer assets to 
this investment manager with a guide on how they’re 
supposed to be invested and some scrutiny from the trustees. 

• Trustee or whoever holds assets for trustee holds legal title 
• Convention holds idea that there is a power and a duty. Settlor 

has a lot of flexibility on how they set thigs up; can require 
trustee to do certain things but also give power and discretion. 
The overriding duty is to account for dealings with trust assets 
according to trust agreement which will change case to case so 
if you want to know the duties and powers for a particular 
one, first thing is to look at documentation aka the ‘trust 
instrument’ to see what settlor has said. Most trusts rules are 
merely default rules that apply if settlor was silence or hasn’t 
specifically chosen to vary them 

• If you give trustee power to do something, it is for them alone 
to decide whether or not to do it as long as they comply with 
everything else in document and general trust rules. Settlor 
cannot force trustee to act in a particular way which can be 
hard for them to get head around sometimes. Settlor becomes 
former owner. Beneficiaries also cannot tell trustee what to 
do. It isn’t an outright gift to them but a structured gift, 
subject to settlor’s selected powers and duties. Settlor has to 
act in what they perceive to be in their best interest but 
beneficiaries can’t do anything if they disagree as long as no 
breach 

7 of 163



• Default position is settlor drops out of picture but due to 
flexibility of trusts, it is legitimate for settlor to reserve some 
powers to themselves e.g. right to appoint extra trustees.  

• Settlor can reserve more than a managerial right. Can set up a 
trust e.g. for 10,000 to be shared out between people subject 
to power to appoint all assets to his children instead. It 
combines a trust with a power to override it to do something 
else with the property.  

• Restrictions on trustee rights justified as don’t lose out; they 
are trustees voluntarily, may simply have more restricted 
rights as one 

• Trustee could also be beneficiary and/or settlor as long as 
there isn’t just one person involved as trustee and beneficiary.  

§ Thus Hague draws out some key features but still lacking as a 
definition for English trusts law intentionally so to find common 
threat through common and civil law jurisdictions 

§ No mention of required formalities which depend on specific 
circumstances 

§ Convention stresses criteria only apply to voluntarily created trusts 
created in writing and not those created by operation of law/ implied  

 
Some trust functions  
Variable nature of trusts can give rise to argument that there are in fact different laws of 
trusts rather than a simple unified system for all.  
Main distinction is private trust set up for interest of individuals e.g. within family, pension 
trust and charitable trust (our focus will be private).  
Charitable trusts are very different to the others; don’t have any beneficiaries in a legal 
sense, potentially informally as no legal rights or ownership of EQ title to charity property. 
Trustee owns full legal and equitable title. Instead, trustees have both but still under duty to 
use trust for purposes accepted by law,  
Pensions trusts are private trusts with individual beneficiaries. However, unlike with trusts 
in family where beneficiaries are beneficiaries voluntarily, with pension trusts you pay in 
some of your salary along with your employer thus not doing it voluntarily but giving 
consideration. You are a joint settlor alongside employer and as it is part of your 
employment, you have other employment contract rights alongside it, it isn’t ‘stand alone’. 
As it isn’t voluntary and you contribute to it, courts have tended to be more proactive 
regarding beneficiary rights with these on the basis that they’ve given consideration’ goes 
back to ‘equity will not assist a volunteer’ maxim.  
o to provide for property to be held for the benefit of persons subject to legal disability 

o e.g. if someone lacks mental capacity yor just legal capacity like a minor and 
cannot deal with own assets. Can have someone hold legal title on their behalf 

o to provide for property to be held for persons in succession, e.g. ‘to A for life, to A’s 
children in remainder’ 

o Dividing title in a way which ensures e.g. family home stays within a family, 
property is shared and children have rights but don’t get to enjoy it until A’s 
death, A cannot sell as duty to preserve so all beneficiaries can enjoy, trust 
comes to natural with A’s death 
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o Can have trusts for as yet unascertainable beneficiaries e.g. if A’s children aren’t 
born yet 

o to provide for property to be held by a number of owners concurrently, e.g. co-
ownership of land 

o E.g. family home where people share a family home, one or both may be legal 
owners, can hold it on trust for themselves  

o to protect family property from the bankruptcy or extravagance of particular 
beneficiaries 

o Can’t use trust to pay off trustee’s creditors but can to pay off beneficiary’s 
creditors in case of insolvency 

o Instead of setting up a fixed trust accessible to beneficiary’s creditors, could set 
up a discretionary one aka instead of saying A and B will share house 50/50 can 
say the house is held on trust for A and B in such shares as trustee sees fit; own 
house jointly but have no individual share themselves so if one goes bankrupt, 
trustees can decide to give all money under trust to the other (similarly could 
grant money to them to allow to pay off creditors) 

o Could be done not just to protect from insolvency but also e.g. in case of 
children’s reckless spending  

o to take into account possible changes in the future circumstances of beneficiaries when 
making a gift, instead of making an outright gift 

o E.g. when drafting will and don’t know what will happen in the future; can give 
trustees discretion to split shares post-death according to principles you’ve 
outlined 

o to apply property for purposes, rather than for persons (e.g. charitable purposes) 
o Generally, we only recognize charitable purposes as legitimate as trusts for a 

purpose take a lot of policing. Normal private trust is self-policing as beneficiaries 
who’d lose out in case of breach would ensure their rights are upheld 

o Here, huge information gap 
o Charitable trusts have state mechanisms governing them e.g. AG as protector of 

charities could bring people to court, gov. charity commission which can regulate 
commissions 

o Cannot have any abstract purpose, unlikely to expand by analogy 
o Broad enough within charitable purposes 

o to make collective investment (e.g. pension funds and trade union funds) 
o bigger pot of money is more valuable for investment as allows spread of risks; 

trusts allow people to come together with small pots and join into one with 
someone managing on their behalf and EQ rights in bigger pot 

o to enable clubs (unincorporated, non-profit associations) to receive and hold property 
o Clubs don’t have own legal personality unlike companies. E.g. student societies 

so cannot hold property in their own right; members of executive will hold assets 
on rust for members who via the membership agreement authorize them to 
spend assets on club activities 

o to minimize tax liability by restructuring property ownership 
o to protect assets from creditors in the event of insolvency 

o Raises ethical issues 
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o If someone gets to enjoy benefit of property and then racks up liability to others, 
why shouldn’t that benefit be available to creditors, should have to come good 
on duties 

o As absolute owner you should be able to do what you want with it and if you e.g. 
want to leave it for your children later on but it isn’t free on the event of future 
liability then why should you not be able to limit it 

o No right answer, depends on your perspective 
o to concentrate managerial power (in relation to, for example, pension funds, trade 

unions and clubs) 
o Can bring assets together into one large pot making management more efficient 

as one big decision over many little ones 
o to achieve privacy in dealings with property (hiding true beneficial ownership behind 

legal ownership) 
o Not like a company with a register, no register of trusts, no need for beneficial 

owners to be mentioned anywhere so no automatic way of discovering who they 
are, only possible for legal owner 

 
Trust is never the only way of achieving a particular goal and may not always be the best 
way so need to be able to distinguish.  
 
Trusts v contracts 
A contract is a private relationship between the parties under which their rights and 
obligations are generally enforceable only against each other, whereas it is of the essence of 
a trust that a settlor can give property to a trustee on trust for a third party, and thereby 
grant the third party (the beneficiary) rights against the trustee to see that the trust is 
properly discharged.  

o Beswick v Beswick [1968] AC 58 
o Coal merchant promised to transfer business to nephew in return for job for 

life and weekly payment to widow after 
o H of L didn’t allow widow to enforce contract as wasn’t a party to it 

§ Whole essence of trust is that settlor gives beneficiary directly 
enforceable property rights against trustee 

§ Historically direct opposition with contract in this sense 
Similarities: common transactions between multiple people and Maitland pointed out it is 
impossible to define contract without defining 2/3 of trusts as well 

o Contracts (Rights of Third Parties) Act 1999 
o Blurred the boundaries more since Beswick as there is now a limited right by 

which a third party can now enforce a right given to them under a contract to 
which they were not a party 

o Langbein ‘Contractarian Basis of the Law of Trusts’ (1995) 105 Yale LJ 625 
o Academic who argues the trust is capable of being analysed as a type of 

contract 
o Most would say there is a fundamental flaw in contractarian approach in the 

binding third parties aspect which trusts can do and contracts can’t  
o Only person trust cannot bind is equity’s darlin 
o Using contract alone cannot achieve this fully 
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