
 
Module 1 & 2 Notes:  

 
1. Equity 

a. Equity is an interventionist jurisdiction 
i. Apart from law relating to trusts, breach of confidence and fiduciary obligations, equity 

does not generally govern whole areas of law by itself  
b. The diversity of application = more generalised terms and less rigidly applied (Discretion biggest 

characteristic of Equity) 
i. Equity concepts expressed in wide, overlapping principal terms which seldom conflict 

with each other vs CL framed in rigid rules overtime that becomes restated in broader 
terms when the exceptions become too numerous or rule to complex to apply  

ii. Because of this Plaintiff has less certainty when invoking equity remedy as opposed to 
common law remedy  

c. Judicature Act 1908 = Equity prevails over Common Law in NZ; never had British dualist system  
 

2. Examples of equity affecting private law 
a. Fry v Lane (1888)  

i. Plaintiffs sold their interest for a price well below the true value to Defendant. What’s 
more, they were told and advised about the sale by a lawyer who acted for Mr. Lane.  

ii. “Where a purchase is made from a poor and ignorant man at a considerable under-value, 
the vendor having no independent advice, a Court of Equity will set aside the 
transaction”.. 

b. Premium Real Estate Ltd v Stevens [2009]  
i. She had knowledge of Mr. Larsen’s status as a land developer - she had obligation to 

disclose as the agent. 
ii. It is beyond doubt that in that capacity Premium was a fiduciary duty for the Stevens and 

owed them a fiduciary duty of loyalty.  
 

3. What can be property? 
a. Property is limited to a set of identifiable and standardized forms. Private parties can’t create new 

forms of property. New things are not added to the category of property unless they meet certain 
criteria. 

i. Judges can classify things as property; however are conservative and two approaches 
1. Victoria Park - Recognised category approach 
2. Ainsworth Test - emphasis on transferability 
3. Thus we had theoretical view of separability as key conceptual attribute of a thing 

in order for it to be classified as property 
b. Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1937) 

i. Significance: Judge provides highly restrictive view for what can be property;  
1. Plaintiff; skill + labour → of value = property 
2. Judge; only declared property if falls within previously recognised category (eg. 

precedent) 
c. This principle has economic and social benefit: It reduces the economic costs of determining the 

attributes of a property right 
d. HOWEVER; Dixon v R [2016] 

i. Issue was whether digital files were property in terms of an offence under the Crimes Act 
ii. The Supreme Court said the meaning of property will vary with the context → some 

standard features like capability of being ‘owned’ and ‘transferred’  
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4. When does someone hold property over something? 
a. Bundle of rights view seeks to describe property as legal relationships people have in respect of 

things .  
i. Honore’s list of standard incidents of “ownership” of property 

1. Right to possess, use, manage, transfer, security, income  
2. People use these incidences to talk about property being a bundle of rights  

ii. Thus, the bundle of rights portrays property as changing from one context to another, and 
having no “definable essence”*.  

b. Yanner v Eaton [2001]  
i. High Court was considering the meaning of property in relation to s. 7(1) of the Fauna 

Conservation Act 1974 (Q). 
ii. Property is a comprehensive term - can be used to describe all or any of very many 

different kinds of relationship between a person and a subject matter 
1. McHugh - property describes relationship between owner and object, by 

reference to the power.. 
2. Gummow J - property used to describe a range of legal and equitable estates 

and interests; corporal and incorporeal  
a. Property is aggregate of legal relations between Crown and Fauna (BOR 

view) 
3. Callinan J - absolute sovereignty  

c. Key features: 
i. Blackstone - Right to exclude others as the core essence of property.  
ii. Property rights are rights in rem (or real rights) - meaning “against a thing”. 

1. Distinction with rights in personam – “against a person” 
iii. They are enforceable erga omnes – meaning against the world. 

1. Or more precisely against everyone except the property right holder.  
2. Everyone has to respect your relationship of property rights in relation to a thing  

d. Property as Authority 
i. “Ownership's defining characteristic is that it is the special authority to set the agenda 

for a resource. The exclusivity of ownership is just one aspect of ownership's character 
as a position of agenda-setting authority”. 

1. Larissa Katz  
 

5. Ownership and possession  
a. Ownership = one has property in a thing  
b. Honore defined ownership as: 

i. “those legal rights, duties and other incidents which apply, in the ordinary case, to the 
person who has the greatest interest in a thing admitted by a mature legal system” (at 
107). 

c. Generally, possession in law means physical control of a thing and the intention to exclude 
others. 

i. Possession is not the same thing as ownership. 
ii. Difficulty is that law can regard possession as a property right as well as a fact. Cf. 

Honore’s first standard incident.  
iii. As a result, possession and ownership closely connected.  

d. The common law generally assumes that a person who is in possession of a thing is the owner, 
but: 

i. Crimes Act 1961 also states that a person is regarded as the owner if that person has 
“possession or control of the property” (s 218(a)).  
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ii. However, the law will allow someone in possession to exclude the whole world (except 
the “true owner”). 

e. One can get ownership through - sale, gift, specification (creation of new thing from material), by 
taking first possesion 

 
6. Title 

a. Title can be used to describe the conditions when the law will provide someone with a right to 
exclude. Ownership is the right (to exclude) itself.  

b. This idea of relative title is fundamental to property law – particularly with sale of personal 
property (more on this later).  

i. Nemo dat quod non habet - nobody can give a better title than he or she has. 
 

7. Justifications for Property 
a. Locke’s labour justification. 

■ Our effort put into something → makes property for us (mixes his labour with land) 
■ Locke’s Limits 

● 1. Leave as much as is good for others (Don’t be too greedy) 
● 2. Don’t waste property  

○ Garrett Hardin and the “Tragedy of the Commons”. 
○ L/E view  

 
8. Land Ownership in NZ 

○ NZ has no “allodial land” – where owner has absolute property. 
■ Cf. held under Maori customary title.  

○ Doctrine of Tenure - the Crown is the ultimate owner of all land (pyramid). 
○ Estates describe the right to use and enjoy land. Measured and classified by the time such rights 

last: 
■ Estates in fee simple – maximum interest, potentially infinite.  
■ Life estate 
■ Leasehold.  

○ Legal ownership and equitable ownership can arise over the same piece of land. 
○ The common law rule was that no person could confer better title than they had: nemo dat quod 

non habet (nemo dat rule).  
○ Torrens System 

■ The system established title by registration. 
■ Title can only be passed by registration. 

○ IP rights 
■ These laws give people property rights over intangible things. 
■ These rights are essentially negative rights – rights to stop others doing certain things. 
■ Copyright, patents, trademarks – governed by specific statutes.  

 
9. Common v Civil Law Ownership 

 

Common Law Civil Law  

● Ownership viewed as bundle of rights 
○ Divided between  

■ Time (eg. freeholder = 
unlimited vs leaseholder) 

■ Between superior title 

● Emphasis on time not present  
● Civil Law ownership is absolute, unilateral 

and everlasting on a conceptual level  
○ However practical level; not much 

difference between fee-simple 
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■ Between tenants  
● CL distinguishment between ownership 

and possession is fluid  
● Both protect superior claim  

○ Possession - CL 
○ Ownership and Possession - Civil  

● Transfer of ownership by succession - no 
conditions whatsoever vs Civil; ‘certain 
heirs’ (Art. 912 civil code france)  

and this absolute ownership  
● Some flexibility - you can co-owners over 

piece of land BUT still unitary, as same 
right of ownership but split 

● Both systems know that a thing may have 
a owner, but that non-owners can enjoy 
rights over things they don’t own  

○ Usus (to use) / fructus (benefit 
from fruits - eg. rent from lease) / 
abusus (right to dispose/sale)  
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