
TOPIC 1: INTRODUCTION 
 
What is a contract? 

• “A contract is an agreement giving rise to obligations which are enforced or 
recognised by law. The factor which distinguishes contractual from other legal 
obligations is that they are based on the agreement of the contracting parties.” 
(Treitel) 

 
SOURCES OF CONTRACT LAW 
 

• England and Wales: 

• Common Law (Judge made law) 

• Equity (Judge made law) 

• Legislation (Statutes, Subsidiary legislation) 
 
SOME FUNDAMENTAL CONCEPTS 
 

• Based on the “Will theory”- Contractual obligations arise from the will of the parties 
i.e. it is not the function of government to make contracts. 
 

• Corollary - Sanctity of contract – contracts freely entered into should be respected, 
upheld and enforced by the courts. 
 

• Corollary – courts generally will not rescue a party who has made a bad bargain. 
 

 CONSENSUS AD IDEM 
Generally, a contract is said NOT TO EXIST unless there is a consensus ad idem – a meeting 
of minds of the parties. 
 
2 broad situations:  

I. No meeting of minds due to lack of mutuality of obligation 
II. No meeting of minds due to presence of vitiating factors – misrepresentation, 

duress, undue influence, and mistake. 
 

 MEETING OF MINDS – OBJECTIVE TEST OF AGREEMENT 

• Who decides whether parties have reached agreement? Parties?  Or Courts?  

• Subjective test  – ascertain the actual intention of contracting parties 
 

• Objective test – examine what the parties actually said and did through the eyes of a 
“reasonable man”; would the reasonable man say parties have reached agreement? 

• Courts adopt the objective test in deciding whether parties have reached agreement. 

• SMITH V HUGHES (1871) LR 6 QB 597 
 

• a person is bound “whatever [his] real intention may be” … 
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• if “a reasonable man would believe that he was assenting to the terms proposed by 
the other party and that other party upon that belief enters into a contract with 
him” [then the court will hold that both parties are bound by that contract 
irrespective of the subjective intentions of the parties] 

THAKE V MAURICE [1984] 2 ALL ER 513 
 

• “the test as to what the contract in fact was does not depend upon what the 
plaintiffs or the defendant thought it meant, but upon what the court objectively 
determines that the words used meant.” 
 

OBJECTIVE TEST 
3 different interpretations of the objective test 
 
(1) detached objectivity – the ‘fly on the wall’.  
Interpretation through the eyes of a detached reasonable person watching the behaviour 
(words and actions) of the contracting parties  
 
(2) promisee objectivity 
 
Interpret the words of the promisor as they were reasonably understood by the promisee 
 
(3) promisor objectivity 
 
Interpretation through the eyes of a reasonable person in the shoes of the promisor 
 
REASONS WHY CONTRACTS ARE ENFORCED 
 

• Provided that the requirements for formation of a contract are satisfied (see Slide 8 
above): 

 

• Fulfilment of legitimate expectations created as a result of agreement 
 

• Vindication of reasonable reliance placed on a promise 
 

• To prevent unfairness      
 
 
CONCEPTS OF AN AGREEMENT  
 

• 3 fundamental requirements for the formation of a contract 
 

• Agreement – based on mutuality between the parties – consensus ad idem 
 

• Consideration – contract law is concerned with ‘bargains’ – both sides are bound to 
give something – quid pro quo 
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• Intention to create legal relations – it must be the intention of both parties to be 
legally bound by the terms of the agreement reached 
 
 

 Agreement  
An agreement is said to exist when a valid offer is followed by a valid acceptance. Offer + 
Acceptance = Agreement 
 
(Agreement + consideration + intention to create legal relations + certainty of terms = 
Contract) 
 
In reality, negotiations leading to a contract are usually much more complicated than a 
simple offer and acceptance and applying a simple offer and acceptance model is not always 
easy. 
 

 Offer  
“An offer is an expression of willingness to contract on specified terms, with the intention 
that it is to become binding as soon as it is accepted.” 
 
McKendrick para 3.1 (11th Edition) 
 
“An offer is a statement by one party of a willingness to enter into a contract on stated 
terms, provided that these terms are, in turn, accepted by party or parties to whom the 
offer is addressed.” 
OFFER 
 
The objective test applies to an offer i.e. the offeror may be bound if a reasonable man 
would believe that the offeror intends to be bound. 
 
An offer demands a response: either an acceptance or a rejection. 
 

 To whom can the offer be made? 
 

• Offer may be addressed to an individual, a group of persons or the world at large. 
Williams v Cawardine (1835) 5 C & P 566 
Defendant advertised a reward of £20 to whoever would give information leading to the 
discovery and conviction of the murderer of his brother. 
Held: Plaintiff, who gave such information, was entitled to recover the reward. There was a 
contract with any person who performed the condition mentioned in the advertisement.  
 

• Motive for performance was irrelevant. 
Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256, CA 
D advertised offering to pay £100 to any person who contracted flu after having used one of 
D’s smoke balls in a specified manner and for a specified period.  
 
P bought one and used it in the manner and for the period specified, but nevertheless 
contracted flu. P brought an action to recover the £100.  
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One defence raised was that an offer must be made to a specific person only and since here 
it was not made to anybody in particular no contract could come into existence. 
Held 
  
Such advertisements “are offers to anybody who performs the conditions named in the 
advertisement, and anybody who does perform the condition accepts the offer.”  
 
There was a valid contract with P who was entitled to recover the £100.  
 

 Offer may be express or implied 
An offer may be made expressly or impliedly (by conduct). 
 
Hart v Mills (1846) 15 L.J. Ex. 200: 

D ordered some wine bottles from P on approval. 
P sent more bottles than D had ordered . 
D kept one bottle, returned the rest.  
P sued D for all the bottles sent. 

 
Held: D was liable only for the price of the one bottle he had kept – implied offer for only 
one bottle. 
 
 

 Certainty of terms of Offer 
Parties must express their agreement in a form that is sufficiently certain for the courts to 
be able to enforce it. Thus, if the terms of an offer are vague or uncertain, the ‘contract’ 
may be unenforceable. 
 
May & Butcher Ltd v The King [1929] All ER Rep 679 involved an agreement for sale of 
goods at a price to be agreed later. No price was ever agreed.  
 

Held: an agreement to enter into an agreement by which some critical part of the 
contract matter is left to be determined is no contract at all. 

 
Scammell and Nephew Ltd v Ouston [1941] AC 251, HL 
This case involved the purchase of a motor van “on the understanding that the balance of 
purchase price” was to be paid ‘on hire-purchase terms over a period of two years’. 
 

Held:  clause as to hire-purchase terms was so vague that no precise meaning could 
be attributed to it; consequently there was no enforceable contract between the 
parties. 
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 Offer with a condition precedent 

• Acceptance of an offer with a condition precedent attached to it cannot lead to a 
binding contract until and unless the condition precedent is fulfilled. 

 

• A condition precedent refers to an event or an act which must happen or be 
performed before something else can take effect. 

 
Trans Trust SPRL v Danubian Trading Co Ltd [1952] 2 QB 297, CA 
 

P offered to sell 1,000 tons of steel sheets to D, payment  to be by way of confirmed 
letter of credit (L/C) to be opened by D. D accepted offer but did not open L/C and 
refused to take delivery of steel. 
 
P claimed damages for breach of contract. D argued that opening of L/C was a 
condition precedent to its liability and since it was not opened it was not liable 
Held 
 
The stipulation for opening a L/C was not a condition precedent to the formation of 
any contract at all.  

 
Rather, it was an essential term of a contract actually made and since D did not fulfill 
that condition P was entitled to claim damages for breach of contract. 
 

 Distinguishing Offer From Invitation to Treat (“ITT”) 

• It is not always the case that the first stage in negotiations is an offer. 

• Often, the first stage is an ITT – an invitation by one party to another to make an 
offer. 

• An ITT is a statement that, unlike an offer, is not intended to be binding.  

• The test, whether the statement is an offer or an ITT, is objective.  

• An ITT suggests willingness to negotiate on terms proposed in the ITT.  
 

Harvey v Facey [1893] AC 662, PC 
 

H to F: “Will you sell us Bumper Hall Pen? Telegraph lowest cash price”  [mere 
inquiry] 
F to H: “Lowest cash price…£900” [not an offer to sell, precise answer to question 
asked] 
H to F “We agree to buy Bumper Hall Pen for £900 [offer, not acceptance] 
F did not reply [no acceptance] 
Held: no contract between the parties; the first 2 communications were ITTs; parties 
were still in negotiations. 
 

Gibson v Manchester City Council [1979] 1 All ER 972 , HL 
 

Council informed tenant of council house (G) that council 'may be prepared to sell' 
house to him and invited him 'to make a formal application to buy’.  
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G completed and returned application to purchase to the Council which later refused 
to proceed with G’s application following change of policy. 
Court of Appeal held by majority that the parties had reached a concluded contract 
i.e. council was obliged to sell the house to G. 
Council appealed to House of Lords. 
 
Held: parties had not concluded a binding contract 
HL adopted the traditional offer and acceptance model and held that the council had 
never made an offer capable of acceptance. Statements that the council 'may be 
prepared to sell' and inviting the respondent 'to make formal application to buy' 
were not an offer to sell but merely an invitation to treat. 

 
At CA, Lord Denning MR’s view was that there was a binding contract even if there 
was no matching offer and acceptance. He advocated a more flexible approach of 
looking at all the correspondence and conduct of parties. This approach was rejected 
by HL.  

 
Examples of ITT 
 
A.  Advertisements  
 

• General rule – advertisement constitutes an ITT, not an offer although the general 
rule may be displaced by the actual wording of an advertisement.  (See Lefkowitz v 
Great Minneapolis Surplus Store) 

 

• Rationale: to protect advertiser from incurring liability to a large indeterminate class 
of people. 

 

• Exception: advertisements involving a unilateral offer. (See Slides 7 & 8 above and 
Slide 22 below) 
 

Grainger & Son v Gough (Surveyor of Taxes) [1896] AC 325, HL 
 

Issue: was a price-list of wines distributed to likely customers an offer?  
Held: 
The transmission of such a price-list does not amount to an offer to supply an 
unlimited quantity of the wine described at the price named.  
If it were regarded as an offer, the merchant might find himself involved in 
numerous contracts to supply wine of a particular description which he would be 
quite unable to carry out, because his stock of wine of that description would 
limited. 

 
Partridge v Crittenden [1968] 1 WLR 1204, CA 
 

S.6 Protection of Birds Act 1964 made it an offence to sell or make “offers for sale” 
of wild birds.  
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Issue: was the advertisement “Quality British…Bramblefinch cocks, Bramblefinch 
hens 25s each” an “offer for sale”?  
 
Held: 
 “the insertion of an advertisement in the form adopted here…is simply an invitation 
to treat” i.e. S. 6 was not contravened. 
“when one is dealing with advertisements and circulars…there is business sense in 
their being construed as invitations to treat and not offers for sale”  
 
 

 Carlill v Carbolic Smoke Ball Co                       [1893] 1 QB 256  
 
 

An advertisement which indicates a course of action in return for which the 
advertiser makes a promise is regarded as a unilateral offer by the promisor to the 
world at large which can be accepted by anyone who performs that course of action 
thereby binding the promisor. 
 
In this case the advertisement was held to be an offer which was accepted by Mrs. 
Carlill performing the condition of buying and using the smoke ball, thereby creating 
a valid contract. She was therefore entitled to claim the promised payment.  
 

 
B. Display of Goods for Sale 

• General Rule – mere display of goods for sale in a shop is an ITT, not an offer. 
 

Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd [1953]1 QB 401, CA: 
S.18 Pharmacy and Poisons Act 1933 made it an offence to sell certain poisons 
without the supervision of a registered pharmacist. 
 
Issue: was the display of poisons in this case an offer for sale capable of being 
accepted as soon as a customer picked up the goods? If yes, then the sale would be 
without the supervision of a registered pharmacist. 
Held 
 
although goods are displayed and it is intended that customers should choose what 
they want, the contract is not completed until, the customer having indicated the 
articles which he needs, the shopkeeper, or someone on his behalf, accepts that 
offer 
 
i.e. display of goods is an ITT; customer makes the offer; when shopkeeper accepts 
the offer, the sale is complete 
 

Fisher v Bell [1961] 1 QB 394 
 

Issue: whether shopkeeper’s display in his shop window of a “flick knife” was an 
offer for sale, contrary to Restriction of Offensive Weapons Act 1959. 
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Held:  
“…according to the ordinary law of contract the display of an article with a price on it 
in a shop window is merely an invitation to treat.” 
 
Therefore, no offence had been committed under the 1959 Act. 
 

C. Auctions   
 

• Auctions involve 3 parties – the owner of the property to be sold, the auctioneer 
(who is the owner’s agent) and the buyer.   

• When the goods are displayed as ‘lots’ in the auction this is an ITT. When the 
auctioneer calls for bids, he is making ITTs on behalf of the owner. 

• When members of public make bids they are making offers, which they may 
withdraw at any time before the bid is accepted. Acceptance of any bid (offer) takes 
place upon the fall of the auctioneer’s hammer. 

• When is the auctioneer obliged to accept a bid? 

• Answer depends on whether it is an auction “with” or “without reserve”. 
 

• “With reserve” - auction is subject to a minimum price set by the owner . If the 
bidding fails to reach the minimum price, auctioneer is not obliged to accept the 
highest bid and no sale can take place. 

 
When is the auctioneer obliged to accept a bid? 

• “Without reserve” – no minimum price is fixed by the owner.  
 
*** 2 special rules for without reserve auctions: 
(1) owner cannot bid at the auction 
(2) auctioneer is obliged to accept the highest bid even if it does not match the value of the 
goods; failure to do so will render auctioneer (not the owner) liable for breach of a collateral 
contract. 
 
Payne v Cave (1789) 3 Term Rep 148 
 

Auction  conducted on terms that the highest bidder would be accepted. (i.e. a 
“without reserve” auction ) 

 
Held:  
(1) every bid is nothing more than an offer 
(2) acceptance takes place when the hammer falls 
(3) therefore any bid (including the highest bid) may be withdrawn by the bidder 
before the hammer falls  
 

Harris v Nickerson [1873] LR 8 QB 286 
 

Auctioneer advertised sale of office furniture on a certain day. P went to the sale on 
that day but advertised furniture was withdrawn.P brought action to recover for his 
loss of time and expenses. 
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Held: P could not maintain the action because advertising the sale was a mere 
declaration (ITT) 
It did not amount to a contract with any one who might act upon it 
It also did not amount to a warranty (guarantee) that all the articles advertised 
would be put on sale. 
 

Warlow v Harrison (1859) 1 E&B 309 
 

Auction “without reserve” of a mare.  
Plaintiff bid 60 guineas.  
Owner of the mare bid 61 guineas.  
Auctioneer knocked down the mare to the owner.  
Plaintiff  contended that the owner could not lawfully bid and sued auctioneer for 
breach of contract. 
 
Held 
Where the auction is without reserve: 
(1) the owner may not bid at the auction 
(2) the property must be sold to the highest bidder whether the sum bid be 
equivalent to the real value or not 
(3) there is a contract between the auctioneer and whoever is the highest bona fide 
bidder as soon as such a bid is made 
(4) in case of a breach of such contract, the highest bona fide bidder has a right of 
action against the auctioneer 
 

Statutory Protection 
Sale of Goods Act 1979 (England):  
 
S. 57(2) :A sale by auction is complete when the auctioneer announces its completion by 
the fall of the hammer, or in other customary manner; and until the announcement is 
made any bidder may retract his bid. 
 
S. 57(4): it is not lawful for the seller to bid himself or to employ any person to bid at the 
sale, or for the auctioneer knowingly to take any bid from the seller or any such person 
 
 
Barry v Davies (t/a Heathcote & Co) [2000] 1 WLR 1962 

Auction without reserve  of machines on behalf of Customs and Excise.  
 
Claimant made the highest bid but the auctioneer withdrew the machines after 
claimant had made his bid on grounds that bid was too low and did not reflect the 
true value of the machines. 
 
Claimant sued the auctioneer 
Held 
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There was a collateral contract between auctioneer and highest bidder, consisting of 
an offer by auctioneer to sell to highest bidder and an acceptance of that offer when 
the bid was made. 
 
The auctioneer was in breach of contract to the highest bidder when he withdrew 
the lot from sale. 
 
The highest bid could not be rejected merely because it was not high enough.  
 
The withdrawal of the lot from sale would be tantamount to an unlawful bid by the 
auctioneer on behalf of the seller under s 57 (4) of the Sale of Goods Act 1979. 
 
 

D. Tenders 

• Generally: 
 

• An invitation to various contractors to tender or quote for the works to be done is 
not normally considered to be an offer i.e. it is generally regarded as an ITT (unless 
accompanied by words e.g. indicating that the lowest tender will be accepted in 
which case it will be regarded as an offer). 

 

• In a tender process, the bid or quotation by the contractor is regarded as the offer. 
 

Spencer v Harding (1870) LR 5 CP 561 
 

D issued a circular offering a stock for sale by tender.  
P’s tender was the highest, but it was not accepted.  
 
Held:  
There were no words in the circular to show that the highest bid would be accepted.  
The circular was a mere attempt to see if an offer could be obtained within such a 
margin as D was willing to adopt (i.e. the circular was an ITT). 
Blackpool Borough Council v Blackpool and Fylde Aero Club [1990] 1 WLR, CA 
The party inviting the tenders has the right to accept or reject any tender, but is 
always obliged to consider a tender that has followed the prescribed procedure for 
making the tender 
 
i.e. whenever a proper tender is made there is a collateral contract between the 
party inviting the tender and the party making the tender obliging the former to 
consider the tender. 
 
Failure to even consider a proper tender may render such party liable for a breach of 
the collateral contract. 
 

Blackpool Borough Council v Blackpool and Fylde Aero Club [1990] 1 WLR, CA 
In this case the Blackpool Council solicited tenders from selected parties prescribing 
a clear, orderly and familiar procedure, which included an absolute deadline. The 
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