
Commercial Law 201: 

 

 

What does Enforceable Mean: 

 

Rewards: 

 

1. Damages – most common, to put the plaintiff in the position they would have been if the 

performance has been performed 

2. Injunction – cease and activity in breach of contact 

3. Specific performance – forces the party to perform, only used when damages are not a suitable 

perform. Example: when buying a unique item that cannot be compensated by money such as land 

 

 

Usually a contract does not have to be in writing to be enforceable 

 

Exceptions: 

 

1. When buying or selling land contract must be in writing 

2. Contract of Guarantee 

Guarantor (3rd party) agrees to perform a separate contract that is not performed by on the parties 

 

What is a Contract: 

 

One can have an agreement which is not a contract but not a contract which is not an agreement 

(non-enforceable) 

 

 

Three main ingredients:  

1. The existence of an agreement between those involved (the "parties"); 

2. Intention to create a legally enforceable agreement; 

3. Consideration (except if a deed) 

Deed – type of agreement which Is signed, witnessed, and exchange 

So, do you need to have an offer to have a contract? 

- Do not need 

 

 

 

Other things Affecting a Contract 

 

Capacity e.g. are both parties old enough? 

Legality e.g. is the contract to do something against public policy? 

Duress 
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A contract made under duress may be set aside by the Court. Duress may be physical threats but it 

can be “economic” i.e. threats to cause economic loss. 

Case: The “Atlantic Baron” [1978] – Duress Case 

Undue Influence and Unconscionable bargains 

Mistake – both parties or one party makes a mistake 

Example: Person A think its painting by A, Person B think its painting by B but its painting by C 

Improper Inducement 

 

 

 

Lecture 2: 

 

Offer: 

 

Definition: an OFFER is a CLEAR expression of willingness to enter into a legally binding contract on 

the terms proposed once the offer is accepted. 

 

example: Contrast: “I may consider selling the house to you for $1m’.  With: “I propose to sell the 

house to you for $1m”. 

 

 

Terminology 

 

OFFEROR = Person making the offer 

 

OFFEREE = Person to whom the offer is made 

 

 

An offer may be accepted at any time provided it has not (apart from some relatively unusual 

circumstances): 

• Been terminated by the offeror 

• Been rejected by the offeree 

• or Lapsed (has become stale) over time. 

- lapsed (made with a time limit that has expired) 

 

Note: 

Timing is important in contracting and in business. What would be a good deal on Monday may not 

be a good deal on Tuesday. So, if you make an offer remember you are on risk that it may be 

accepted at any time. If it is accepted at any time before the above things have happened, you may 

be in a contract you don't want! 
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- A clear intention must be apparent from the circumstances of an offer that the person making it 

will be bound immediately it is accepted by the offeree.  

- Anything less is insufficient and if the circumstances are ambiguous, that will prevent an offer 

coming into existence. 

Harvey v Facey [1893]  IMPORTANT CASE – DEFINES OFFER 

- Negotiations had been started for the sale of a property owned by Mr Facey called "Bumper Hall 

Pen" 

- Telegraph from buyer: "Will you sell us Bumper Hall Pen? Telegraph lowest cash price - answer 

paid"  

- Facey: "Lowest price for Bumper Hall Pen 900 pounds." 

 

- Telegraph on same day from buyer: "We agree to buy Bumper Hall Pen for the sum of nine 

hundred pounds asked by you." 

- The owner refused to sell. The buyer sued, arguing that there was a contract for selling the 

property. 

 

Note: This is an important case because it shows that what looks like an offer may not be an offer 

because it is ambiguous (i.e. it has more than one meaning) 

 

MY NOTE: This could be intention to sell, however the privy council ruled that there could be 

another meaning, which is asking for a minimum of 900 pounds. 

 

 

An offer must be distinguished from: 

- The mere supply of information 

 

 

Example: 

"The company desire to obtain the services of some good man who will manage and superintend the 

business" (Wyness v Lingard) 

NOTE: Harvey v Facey can also be used as an example 

 

 

 

 

 

Questions: 

 

1. If a statement is made using a phrase such as “I offer …” or “this offer”. Is that statement always 

going to be an offer? 

No 

 

What do court really find out what to do? 

- Intention 
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2. Can you think of some common examples where we can infer that someone has made an offer by 

his or her conduct? 

 

Example: Going into an dairy taking an ice-cream and putting $5 on the counter. 

 

Important: You can make an offer or accept an offer through conduct without written or verbal 

agreement, but it must be show CLEAR Intention. 

 

An offer must also be distinguished from : 

- An invitation to treat 

 

An invitation to treat is an invitation to others inviting them to deal (treat). It is an invitation to 

receive offers. 

 

Treat (Bargain) 

 

Invitation to Treat: 

- It is different from an offer. An offer is a manifestation of intent to be bound by contract on 

acceptance 

- An offer can be accepted. That results in a contract 

- “Accepting” an invitation to treat will not result in a contract 

 

 

Normally an advertisement to sell goods will only be an invitation to treat. 

 

-One reason: normally a limited number of goods will be available and the seller may not be able to 

supply to anyone who responds to the advertisement. 

 

4.40 PM (review class went to toilet) 

 

 

 

 

 

 

 

 

O'Keefe v Lee Calan Imports Inc 262 NE 2d 758 (1970): 

 

In the American case of O'Keefe v Lee Calan Imports Inc the defendant advertised a car for sale for 

$1,795 in a newspaper, but owing to the fault of the publisher, the price appeared as $1,095. After 

seeing the advertisement, a prospective purchaser called at the defendant's premises and, following 

examination of the vehicle, said he wished to buy it for $1,095. The defendant refused to sell for this 

price. It was held that there was no contract between the parties. The advertisement was an 

invitation to treat, not an offer; the offer that had been made came from the prospective purchaser 

and this had been rejected by the defendant.  
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General Rule: 

- The product selling at its price, you need to assume that this is only an invitation to treat 

 

 

Example: 

 

IPHONE 6S sold $650 online and says that there is only 3 items left means that is an offer as it clearly 

shows how much stock is remaining 

- This is likely to be a definite offer because there is no supply problem. 

 

Another reason is that advertisements are often not meant to be taken seriously 

- Puffs (exaggeration of the truth) 

 

 

An offer may be made by an advertisement if the offeror's intention to be bound on acceptance is 

clear. 

 

Example: Carlill v Carbolic Smoke Ball Company [1892] 2 QB 484 

 

Carbolic Smoke Ball sells smoke ball and if a consumer got influenza they would be given $100 

however, when Carlill made a claim they argued that this was an invitation to treat. However,  the 

court said that this was clearly an offer as they had put $1000 in the bank. 

 

 

Example of an Invitation to treat: 

- Display of goods in a shop widnow 

 

Invitation to treat – placing an item in a shop window with a price tag – an invitation to treat not an 

offer 

 

Invitation to treat - Display in a supermarket or self service setting is normally an invitation to treat 

and not an offer. 
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