
 
 

SEMINAR 1: INTRODUCTION TO COMMERCIAL LAW  
 
1.1. What is commercial law 

 
§ Basically, selling things and the rights and duties arising from this supply 

of goods and services  
§ These rights and duties relate to many parties like buyers/sellers, 

consumers/suppliers, debtors/creditors, banks/lenders  
§ Goods; a form of personal property that is not land (this is real property) 

e.g. cars, furniture etc. 
 
LESSEE – person who pays for use of item 
LESSOR – person who receives the payment  

 
1.2. History of commercial law  

 
§ Lex mercatoria was a system of determining the rights of commercial 

traders in an efficient way across Europe for many years; the rights were 
common across the trading nations  

§ System helped to develop a range of products as well as resolving 
disputes in a swift way  

§ Mercantile courts  
§ Mansfield CK is considered the founder of modern commercial law  
§ Sir Edward Coke was the first to appropriate to common law courts the 

jurisdiction to hear commercial disputes from the Mercantile courts  
§ Hold CJ developed Bail and Agency  
§ 19th century: Bills of Exchange Act 1882 and Sale of Goods Act 1893 was 

passed 
 
 

1.3. Sources of commercial law – common law, equity and statute 
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1.3.1. Common law 

è Contract – enforceable agreements  
è Tort – misrepresentation and negligence 
è Bailment; custody of goods for another 
è Agency; acting on behalf of another  
è Property law concepts  

 
1.3.2. Equity 

è Equitable property interests  
è Dosctines of undue influence/unconscionability  
 

1.3.3. Statute 
Sale of Goods Act 
ACL 
Personal Property Securities Act  
 

1.3.4. Voluntary codes  
Banking Code of Practice 
 

1.3.5. International conventions 
 

1.4. Types of commercial dealings/typical transactions  
 
 

 
Terms 

 
Definitions 

 
Sale  Seller/vendor/transferor transfers property to the 

purchaser/transferee 
 

Lease  Lessor grants the lease to the lessee 
Licence Licensor grants licence to licensee 
Bailment Bailor bails its property to the bailee 
Hire/purchase Hiror hires its property to the hiree 
Consignment  Consignor delivers goods to a consignee under a 

consignment agreement 
Granting a security 
interests in goods;  
Grants an interest to the 
grantee 

Mortgage  Mortgagor grants interest in its 
propery to mortgagee 

Pledge Pledgor grants an interest in its 
property to a pledgee 

Charge Charger grants interest in its 
property to charge 

Lien Lienor grants interst in its 
property to lienee 

 
1.4.1. Sale 
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What’s a sale? 
A sale is a common law concept involving the transfer of property to one to 
another for money/moneys worth à transfership of ownership from me to you 
for money  
 
S 6 of the Sale of Goods Act defines “Sale”  
à one must satisfy the definition to attract provisions of the Act such as its 
remedies  
à a sale at statute doesn’t render a sale at common law redundant, it just 
means if you want to use the remedies under the act then you gotta make 
sure the transaction fits under this statutory definition 
à distinction between agreement to sell (transferring property at a later date) 
and sale (transfer of property under a contract of sale); an agreement to sell 
becomes a sale when the conditions/time is fulfilled and the goods are 
transferred 
 
Littlewoods Mail Order Stores Ltd v IRC stated that for a sale to be 
established there must be: 
1) Parties competent to contract 
2) Mutual assent 
3) A thing which is transferred 
4) A price in money paid or promised  

 
Outcome of a sale à outright ownership of goods by the purchaser. The 
purchaser may buy using loans or unsecured finance and give a security 
interest of the goods granted to the lender  
 

1.4.2. Lease (FINANCE LEASE/OPERATING LEASE)  
§ Contract between the owner of property and the other party who 

essentially wants to rent the property and they pay for 
possession and use for a period of time/term à this can be land, 
premises, goods  

§ Ownership does not change during the term of the contract  
 
What is an operating lease? 
A lease where the lessor is the owner of the goods and the lease term 
is less than the useful life of the goods so the person renting the goods 
is not expected to own the goods at the end of the lease  
e.g. office equipment like apple computers where you use them for a 
year and then lease them and then choose to upgrade/give it back at 
the end  
 
LESSOR is treated as owner and benefits from like depreciation of 
asset for tax and has control of asset 
 
What is a finance lease? 
A form of finance or loan where you pay for the asset for most of its 
economic lifetime and the finance company will buy the asset and rent 
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it to the leasing party. Lessee expects to buy out title to goods at the 
end of the lease because they’ve had most of the value of the goods 
during the term so usually there will only be a small amount left to pay 
to buy the goods at the end if they choose to  
 
LESSEE is treated as owner and benefits from like depreciation of 
asset for tax and has control of asset 
 

1.4.3. Hire-purchase 
 
Don’t overthink it – basically hiring something  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1.4.4. Bailment 

Obligations that arise when one party takes custody of goods under 
another using a express/implied promise that they will be re-delivered 
to the bailor or dealt with in a stipulated way (like phone repairs) 
 
Voluntary assumption of possession is key à must be knowledge of 
the goods and the bailee’s consent to hold and then return at a later 
time[WD & HO Wills (Aust) (1998) 
 
Can be like keeping goods safe or transporting goods or doing 
something to the goods and returning them 
 

1.4.5. Consignment 
Arrangement where owner sends goods to other person and 
understanding that the other person will sell the goods on their behalf 
and pay proceeds to the owner à owner remains ownership and 
consignee sells the goods as an agent  
 

1.5. Use of finance in trade and understanding security interests in property 
given to secure finance at common law (mortgage, pledge, charge, lien) 
and in statutory context 
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§ Economy relies on ability for parties to obtain finance from third parties 
lendors like banks to fund purchases and running business  

§ Provision of finance is often contingent/reliant on lender taking an interest 
in the property as security  

§ If borrower defaults and ends up bankrupt the lendor who has a secured 
interest may have priority over unsecured lendors  

à security interests in property and secured assets are often 
described as collateral  

§ Basically gives those with security interest they have priority over the 
assets of the borrower’s property in the event of liquidation and 
bankruptcy over all other parties who have lent money or something  

 
Personal Property Securities Act 2009 acts similar to act above where if you can 
satisfy and show you have secured interests then you can attract provisions  
 
What are some different types of security interests? 
BASIC TYPES -   

a. Mortgage 
b. Pledge 
c. Charge lien  

 
MORTGAGE  
 
Waldron v Bird [1974] VR 497, 501 (Gillard J) – for there to be a mortgage there must be  

1. A promise by the mortgagor to repay money or obligation to the mortgagee 
2. As security for the obligation, the mortgagee must transfer property/title to 

property to the mortgagee 
3. The transfer must be subject to the provision that if the mortgagor repays, the 

mortgagee will retransfer the property back 
 
CHATTEL MORTGAGE  
 
 
PLEDGE 
 
A form of bailment where the pledgor/debtor gives possession of property owned by 
the debtor to a creditor (pledgee) to secure repayment for a debt or other obligation 
 
Unlike mortgage where there is a transfer of title and rarely transfer of possession, 
pledge only arises where there is a transfer of possession  
 
CHARGE  
A charge recognises an interest in property for the discharge of debt without the 
transfer of ownership à agreement (must be consent) where the person borrowing 
money agrees that particular property will secure that debt/obligation 
 
There is no transfer of property but there is a creation of an interest  
Charge doesn’t give you right to take and keep property 
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