
Is there a contract? Who are the parties to 
the contract?

What are the terms of 
the contract, eg, what 
promises have been 

made?

How do you construe –
understand/interpret –

those terms?

What are the parties 
contractual rights 

and/or obligations?

Has the contract been 
performed by the 

parties?

What amounts to a 
breach of contract?

Who can sue for 
breach of contract?

If there is no legally 
binding agreement, do 

the parties have any 
other legal way to 

enforce a promise?

 
LECTURE 1: CONTRACTS  
 
1.1. What is a contract 

 
• Differing views as to what constitutes a contract   
• The word contract entails a wide range of transactions in which parties seek by their 

agreement to achieve widely disparate objectives. Can be oral or written and follow 
follow/informal processes  

• The offeror is the one who makes the offer, the offeree is the one who accepts the 
offer, can accept or reject, counter offer occurs when a different proposal made by the 
offeree to the offeror NOTE the variation to language = the offer and acceptance 
approach 

• According to Paterson, Robertson & Duke, Principles of Contract Law, a contract can 
be defined as: 

 
‘An agreement or set of promises that the law will enforce (i.e. for breach of 
which the law will provide a remedy).’  
NOTE: However, there is no succinct definition that encapsulates all types and 
aspects of contracts.  
 

1.2. Forms of contracts  
• The distinction is not made by the number of parties, but the nature of the obligations 

the parties make to each other  
• Bilateral contracts 

• 2+ parties to the contract 
• Arise where the parties make promises and obligations to each other. 
• Offeror’s AND offeree’s promises are executory - i.e. to be performed at some 

point after the contract is formed. 
• i.e. A promises to pay and B promises to wash car 

• Unilateral contracts  
• 2 parties to the contract  
• Arise when only one party makes a promise and the other party accepts by 

performing the task. 
• Typically, ‘reward’ scenarios  
• Offeree accepts by performing his/her side of the bargain. 
• Offeror’s obligations = executory. 
• Offeree’s obligations = executed. 
• Consideration is executed by doing the act which = acceptance of the offer 
• i.e. A promises to pay and B washes car 

 
 

1.3. Main issues in contractual problems 
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1.4. Formation of contracts  

• In order for a contract to be formed, 4 elements need to be fulfilled  
 

1. An agreement between parties; often expressed by offer & acceptance 
a. Is there an offer or invitation to treat? 
b. Has acceptance been communicated? 
c. Have the parties reached consensus? 

2. Consideration; each party gives to the other something of value in response to their 
promise 

a. Have the parties struck a bargain? 
b. Has the benefit/detriment requirement been met? 
c. Moved from the Promisee to Promissor? 

3. Intention to create legal relations 
a. Do the parties intend their agreement to have legal consequences? 
b. Presumptions? 
c. Who bears the onus? 

4. Certainty; the agreement is clear and complete with no doubt as to each parties 
obligations  

a. Have the parties clearly identified their rights & obligations? 
b. Any illusory promises? 

 
• Once these requirements satisfied, we can see that: 

• the parties have reached a consensus; 
• that they have struck a bargain which involves an exchange; 
• that they intend their actions to have legal consequences;  
• that they have identified their respective obligations with precision; and 
•  that they are now parties to the agreement.  
 

1.5. Key cases; is there an agreement?  
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LECTURE 1: OFFER   
 

1.1. What is an offer  
 

• An offer may be described as the indication by A [Offeror] to B [Offeree] of her/his 
willingness to enter into a contract with B on certain terms.   

• The statement alleged to be an offer must indicate a willingness by the offeror (A) 
to be bound without further negotiation as to the terms of the proposed contract. 

• Although the making of an offer cannot of itself give rise to a contract, an offer does 
have legal significance in that it creates in the offeree (B) a power subsequently to 
create a contract by the offeree’s unilateral action, that is by accepting the offer – 
provided that the offer has not previously been withdrawn by A or been otherwise 
terminated.  

 
 

1.2. Offer rules  
 

1. Must be definite 
a) An offer capable of being accepted/inviting acceptance à but not a 

command  
b) Definite proposal certain in terms 
c) Statement of present intention to be bound  

2. Must be made to a signle person or a class of persons 
3. Must be communicarted à cannot be accepted without knowledge of existence  
4. All terms must be brought to the notice of the offeree prior to acceptance 
5. May be revoked any time prior to acceptance  

a) Revocation can be express or implied 
b) Revocation must be communicatied – at least when to a specfici person  
c) Oferree can be informed about the withdrawal from a reliable source  

6. May have conditions of acceptance  
7. May lapse through non-acceptance 
8. Must be distinguished from an invitiation to treat  

 
1.3. Key issues in an offer  
• What is an offer?   
• What is the difference between bilateral and unilateral contracts? 
• Is every statement an offer? 
• How do you distinguish between offers, in a legal sense, and other types of behaviour 

or transactions which might look like offers?  
• Does an offer need to be in a particular form? 
• Does an offer have to be made to a particular person? 
• When can an offer be revoked and when can it be withdrawn? 

 
 

1.4. Nature of an offer 
• TEST – How do we decide whether an offer has been made? 

The courts use the objective standard. 
Ask: would it appear to a reasonable person in the offeree’s position that an offer 
was intended?  
And would it appear to a reasonable person that a binding agreement would be 
made upon acceptance of the offer 
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1.5. Carlill v Carbolic Smoke Ball Co [1893] 
 
Facts  

§ Carbolic manufactured a device which allegedly protects against colds and influenza 

§ They advertised that they would pay £100 to whoever uses their product properly and 
still contracts a cold or influenza. 

§ They also advertised that they have deposited £1000 in a well known bank for this 
purpose. 

§ Carlil bought the product, used it according to the instructions, and still contracted 
influenza. 

 
Defendants defence  
 
There was no contract for the following reasons: 

1. No promise was intended (advertisement was a joke and meant nothing) 

2. No offer has been made to a particular person 

3. Plaintiff did not notify the Defendant of the acceptance 

4. Agreement was uncertain because it did not determine the period of time in which 
the disease need to be contracted 

5. Plaintiff supplied no consideration 
Note in this case they suggested an offer can be made to the whole world  
 
Judgement  

• A contract has been formed: 

1. Statement regarding the deposit in the bank showed that a promise was 
intended 

2. Offer was made to the whole world, anyone was invited to accept 

3. Usually, acceptance needs to be notified, but the Offeror may dispense with the 
notification – “an offer that calls for performance of particular conditions may be 
accepted by performance of these conditions ” 

4. “A reasonable construction must be placed on the advertisement, which made it 
sufficiently certain ” 

5. Use of the smoke ball by the Plaintiff constituted a benefit to the Defendant and 
a detriment to the Plaintiff, which satisfies the consideration requirement. 

• Therefore, a unilateral contract was formed. 
 
 
1.6. Gibson v Manchester City Council [1979]  
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Facts:  
 

• Gibson one of tenants of Manchester city council house, interested in purchasing his 
house, applied to council to get details of price and mortgage arrangements. Council 
then sent letter to Gibson - “The Corporation may be prepared to sell the house to you 
for … £2,180 ….. If you would like to make formal application … please complete the 
enclosed application form.”  

• Gibson completed the application form and returned the form to the Council  
• Change of government - new government stopped all proposed sales, including that 

to Gibson. Dropped policy. Refused to proceed paperwork with Gibson. G argued that 
there was contract.  

• Gibson sought to enforce the sale (by specific performance) - He wanted there to be a 
contract – he said the council letter was the offer and him completing the application 
form and returning it to the council was the acceptance. Argued there is agreement 
between the two of them.  

 
Issue:  
 
Was there a contract? Was there offer and acceptance?  
 
Held: House of Lords—for Council (unanimous)  
 
Lord Diplock:  
• No reason here to depart from conventional approach of construing the documents to 

identify a clear offer and acceptance (though refers to the possibility of exceptional 
types of contracts” “which do not fit easily into the normal analysis of offer and 
acceptance”).  

• “may be prepared to sell” and request for “formal application” were fatal and make it 
impossible to construe this letter as a firm contractual offer  

• This letter was not an offer – looked at the language - may. Objective. If you were to 
say what was the offer – it would be Gibson’s. But in any event there wasn’t 
acceptance by the council. Because of the way the letter was worded it was not an 
offer.  

 
 
1.7. MacRobertson Miller Airline Services v Commissioner of State Taxation (1975) 
 
 
Also just said please keep your ticket for identification à car park did not do 
anything to bring to his attention that there were terms on the back to be aware of  
 
 
Facts  

§ Plaintiff is an airline company 

§ Plaintiff’s practice was to quote the fare and availability of seats, then issue a ticket in 
exchange for payment 

§ Ticket contained condition which allowed Plaintiff to cancel flights without incurring 
liability 

 
Issues: 
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§ Offer – Ticket Cases 

§ Certainty - Illusory promise – exemption clause 
 
 
Held: 
 
Offer 

§ No agreement is formed when the ticket is simply purchased: 

§ Barwick CJ: Unilateral contract: Passenger makes the offer, accepted by conduct 
of Plaintiff by performance (carrying passenger). 

§ Stephen J: ticket constitutes and offer and records term of condition. Paying for 
the ticket is not yet acceptance, because conditions haven’t been read yet. 

§ Jacobs J: agrees with others, acceptance is made when the passenger presents 
himself for travel. 

 
Illusory Promise 

§ The clause that allowed Plaintiff to cancel flights without liability entails that the 
promise to carry the passenger is illusory. 

§ The clauses occupy “the whole area of possible obligation ”. 

1.8. Invitation to treat v offer  
• These both must be distinguished as they have different legal consequences 
• Invitation to treat is a communication from one person to another that invites 

them to make an offer/enter into negotiations  
• Invitation to treat is NOT an offer capable of being accepted to lead to a 

binding agreement  
• Examples include catalogues that advertise items for sale  

 
 

1.9. Withdrawal of offer  
 
The common law relating to withdrawal of an offer states that an offer may be 
withdrawn any time before it's accepted even when the offeror says that the offer will 
remain open for a specified but then proports to withdraw the offer before that. à based 
on notion that an offeror should not be bound to keep an offer open if the offeree is giving 
nothing of value in return  
 

1.9.1. Revocation or lapse of offer 
Offer can be revoked any time before acceptance, but it must be 
communicated to the offeree. 
An offer may be expressed as being open for acceptance for a period of time.  
Once the time has passed, the offer lapses. 
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If no time period specified, then offer lapses after a reasonable period of 
time has passed. 
Remember: The withdrawal is only effective when it has actually been 
communicated to the offeree. 
 

1.9.2. Revoking an offer  
Even when the offeror has promised to hold the offer open for certain time, 
the offer may be withdrawn before the specified acceptance period. 
However, the promise to hold an offer open for a specified period will be 
binding if consideration has been given by the in return for that promise by the 
Promisee. 
The agreement in this situation is often referred to as option and/or a 
conditional contract. 
 

1.9.3. Lapse and death  
An offer expressed to be open to acceptance for a particular period will lapse 
at the end of that period. 
If no period is specified, the offer will lapse after a reasonable period of time 
has passed. 
What is a “reasonable” period of time will depend on the circumstances of the 
offer (e.g. a verbal offer to sell a car will lapse quicker than a written offer to 
sell an expensive piece of land). 
Generally speaking, the death of the offeror will terminate the offer, at least 
where the offeree knows the offeror has died before acceptance has been 
communicated. 
 

1.10. Rejection and counter offer 
 
Once an offer has been rejected it is no longer available for acceptance. 
 
A counter offer is treated as a rejection. 

1.10.1. For eg “I’ll give you $X instead” 
 
A “mere inquiry” is distinguished from a counter offer and not a rejection.  

See eg: Stevenson, Jaques & Co v McLean, where the phrase ‘Please wire 
whether you would accept forty for delivery over two months, or if not, longest limit 
you could give’ was held to be a mere inquiry. 

 
 
 
LECTURE 3: ACCEPTANCE  
   

3.1. What constitutes acceptance? 

Acceptance is the unqualified assent to the terms of an offer made in the manner specified or 
indicated by the offeror  
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• Acceptance is the moment of contract  

• Acceptance occurs when the offeree responds to the offer - before it has expired – by 

making a promise to the offeror (bilateral); or performing the acts specified in the 

offer (unilateral). 

General rule: 

• Offer must be accepted before a binding agreement is formed  

• Acceptance must be communicated to the offeror 

• Acceptance becomes effective when communication is received by the offeror 

• Determining whether an offer has been accepted is best approach objectively: 

Would the reasonable person consider the parties to have reached agreement having 

regard to their external manifestations of conduct? 
 See e.g.: Taylor v Johnson; Smith v Hughes 

 
Australian Woollen Mills Pty Ltd v Commonwealth (1954) 92 CLR 424, the Court 
observed that in the case of unilateral contracts, the Offeree’s act of acceptance also 
constitutes that party’s consideration 

3.2. Rules of acceptance  
1. Must be in response to an offer à consciousness of offer  
2. Must correspond with the offer  
3. Must generally be communicated – express or implied 

a) Generally, must be accepted in manner specified 
b) Communication exception à postal rule  
c) Acceptance inferred by conduct  

4. Can only be accepted by those person to whom offered (generally) 
 
 

3.2.1. RULE 1: Must be in response to an offer à consciousness of offer 
 
• This usually only becomes an issue with unilateral contracts 

a) Unilateral contract only arises if offeree performs requested act in 
reliance of offer 

b) Offeree must be aware of the existence and terms of the offer before 
they can accept  

c) An act done in ignorance of the offer cannot be acceptance of the 
offer 

d) The offer must be present in the mind of the acceptor when the 
acceptance occurs  

• R v Clarke (1927) 
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Reward offered for information leading to the arrest and conviction of the murderer  
Clarke gave a statement leading to his own release and the arrest of another. 
Clarke therefore claimed the reward but the crown refused to pay it on the basis 
that he did not make the statement with the view of claiming the reward  
à held that while the offeree’s conduct normally assessed by reference to external 
manifestations(objective) à performance of requested act will not give rise to a 
unilateral contract if evidence establishes the offeree was not acting on faith of the 
offer 

3.2.2. RULE 2: Must correspond with offer  
 

• The acceptance must be made in response to the offer 
• Rule 5 e) A counter offer is a rejection of the offer to which it relates  
• Conditional acceptance is not acceptance  

 
3.2.3. RULE 3: Must generally be communicated 

General rule: 
• Offer must be accepted before a binding agreement is formed  
• Acceptance must be communicated to the offeror 
• Acceptance becomes effective when communication is received by 

the offeror 
 
Exceptions to the general rule: 

• Acceptance is effective upon performance by the offeree (unilateral 
contracts) 

• The parties have contemplated that acceptance might be effected by 
other means such that actual communication is not required (e.g. the 
postal acceptance rule) 

 
• Latec Finance Pty Ltd v Knight (1969)  

 
Knight signed a hire-purchase agreement relating to a television. Company 
accepted and noted on the document but not communicated to Knight. Knight 
returned the TV set to the dealer before any instalments were paidàcompany 
sought to enforce the agreement 
 

® Held: no contract was formed .  
• Ordinarily, a contract is not made until acceptance is communicated. An 

offeror however, may expressly or impliedly decide to not actually 
communicate, as the offeror may agree to treat the doing of an act as an 
effective acceptance  

• The offeror may treat the despatch of an acceptance by a particular method 
as effective, whether or not the acceptance is received by the offeror 
               - Latex argued this fell into the first category à with the act of 
                signing the document treated as an effective acceptance. Court 
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                disagreed  
 
 

3.2.3.1. Rule 3a): Generally must be accepted in manner specified  

An objective test, failure to comply with the stipulation may not be fatal 
especially if it is to the advantage of the vendor.  

Would the reasonable person consider the parties to have reached 
agreement having regard to their external manifestations of 
conduct or statements? 

 

3.2.3.2. Rule 3 b): Acceptance inferred by conduct  

Silence – generally not good enough  

Felthouse v Bindley (1862) à Held: Silence cannot amount to 
acceptance 

BUT  

Acceptance can be implied by conduct 

When considering a bilateral contract: 

• The objective approach applies. The courts examine the words 
and conduct of the offeree and ask what would a reasonable 
person in the position of the offeror have believed – the 
subjective beliefs or understandings of the parties are not 
determinative (Taylor v Johnson) 

• “An offeree will effectively accept an offer if the offeree behaves 
in such a way that a reasonable person would believe that he is 
assenting to the terms of the offer, even if there is no real 
consensus between the parties” [PB 3.75] 

• In the case of bilateral contracts it will usually be clear that the 
offeree has deliberately accepted the offer 

When considering a unilateral contract,  

• Offeror implicitly dispenses with the need for acceptance to be 
communicated to him 

• An offeree’s conduct (ie the performance) constitutes 
acceptance of the offer 

• A unilateral contract will only arise if the offeree performs the 
requested acts in reliance on the offer 

• So how do you know whether the offeree is acting in reliance 
on the offer? 

• Evidence of subjective intention is taken into account 
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